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PEEFACE 



Thiety-fiye years have elapsed since this volume was 
originally published, and the task of revision has not been a 
light one. Although I have limited my alterations to matters 
of substance, I think I may claim that one-third of the present 
text is original matter. 

In the preparation of this edition I have pursued the course 
which has been followed by a fair measure of success in the case 
of my editions of the same author's work on Contracts, namely, 
of attempting to present the same view as would the learned 
author if he had undertaken the burden. What he attempted 
to do is best expressed in his own language : " The present work 
makes no pretence of competing with or improving upon the 
•existing treatises upon the various matters here included by a 
more complete or more accurate statement or discussion of the 
matter of law ; in this respect it aims merely at giving the law, 
as it exists, with such accuracy and completeness as is reasonably 
to be expected in an elementary and compendious work. The 
reader is referred to the numerous well-approved treatises on 
the various branches of real property law for further details, 
and for the discussion of special points of doubt and difficulty. 
But for the advantageous perusal of those treatises it is for the 
most part requisite that the reader should be prepared with a 
clear conception of the subject in general ; and the present work 
may, it is hoped, be found useful in contributing some means 
towards the attainment of such a conception. ... As the chief 
object in view has been to enforce the conclusion that the 
essential virtue of a digest is to be found in the order of 
arrangement, it has not been thought worth while to continue 
or adhere to any strict formality of style." 

I have attempted to give a decided case as authority for each 
proposition. The chief exceptions are, first, where I have failed 
to find or remember a reported case ; secondly, where the 
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IV PREFACE. 

proposition is a deduction from a number of previous decisions, 
when I have vouched a text-book of recognised authority. The 
present edition contains a reference to some 2,500 decided cases, 
and I think I am correct in stating that no case has been 
retained or inserted unless I have perused the report at large. 
The references to English text-books are to the last edition, 
except in the case of Blackstone's Commentaries, where the 
reference is to the original edition. 



A. E. KANDALL. 



Lincoln's Inn, 
March, 1909. 
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335 
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3 & 4 Will. IV. 
3 & 4 Will. IV. 
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s. 2 
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ss. 50-53 
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ss. 5 
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1 Vict. 0. 26 (Wills Act, 1837), 



s. 3 
ss. 3, 
s. 6 
s. 9 
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12, 57, 

68 

. 159 

. 28 

27, 41 

. 17 

.63,109 
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43, 44, 46 

;7, 43, 124 



124 

. 47 

45 

43, 147, 297 

65 
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49, 291 
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(a) For an elementary work like the present, it has been considered sufficient 
to refer only to the more important statutes. 
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INTRODUCTION. 

Bights distinguished — -jio'a in rem — ^jiti'a in personam. 

Subjects of property distinguished — land and goods. 

Property in land and goods distinguished — estates in land — various uses of 

land as subject of property — title and possession. 
Principles of the civil law of property. 
English law of property in land — possessory and future estates — difference 

between the English and the civil law. 
Distinction of things as real and personal — real and personal property — 

real and personal actions. 
Order of treatment — estates in land — land as subject of property — 

transfer of property in land — law of persons, as affecting property 

in land. 
Sources of English law — law of freehold tenure — law of customary tenure 

— equ ity — uses — trusts — statute law. 
Arrangement of the work into Parts. 

JuaisPBUDENCB distinguishes Eights, using the term in the Bights dis- 
strict legal meaning, into the two classes of Eights to Things jmafntem^ 
and Eights against Persons, familiarly known in the civil law by t^^^ jura in 
the terms j«ra m rem and jura vn personam (a). 

Eights to things, jura in rem, have for their subject some Jura in rem. 
material thing, as land or goods, which the owner may use 
or dispose of in any manner he pleases within the limits 
prescribed by the terms of his right. A right of this kind 
imports in all persons generally the correlative negative duty 
of abstaining from any interference with the exercise of it by the 
owner ; and by enforcing this duty the law protects and establishes 
the right. But a right of this kind does not import any positive 
duty in any determinate person, or require any act or intervention 
of such person for its exercise and enjoyment (b). 

(«) " The distinction between rights in rem ' and 'jvs in jjersonam ' were 

— is that all-pervading and important devised by the civilians of the middle 

distinction which has been assumed by ages, or arose in times still more recent, 

the Roman Institutional writers as the I adopt them without hesitation — for of 

main groundwork of their arrangement : all the numerous terms by which the 

namely, the distinction between rights distinction is expressed, they denote it 

i?i rem and rights in j'^rsonam ; or the most adequately and the least 

rights which avail against persons ambiguously." 1 Austin Jur., Lect. xi v. 

generally or universally, and rights Compare 1 Ortolan Inst. Part 2, tit. 2, 

which avail exclusively against certain Des Droits, p. 636, 11th ed. 
or determinate persons. The terms 'jms (V) 1 Austin Jur., Lect. xiv. 

L.P.L. B 
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Jura in per- 
lonam. 



Eights against persons, jura in personam, on the other hand, 
have for their subject an act or performance of some certain 
determinate person, as the payment of money, the delivery of 
goods and the like. A right of this kind imports the correlative 
positive legal duty in the determinate person to act in the manner 
prescribed. It depends for its exercise or enjoyment upon the 
performance of that duty, and is secured by the legal remedies 
provided for a breach of performance. This class of rights 
includes the rights arising from contracts and all transactions 
of the nature of contract, which form the branch of law known 
as the Law of Contracts (c). The present work treats of 
the former class of jura in rem, and of only one subject of 
that class. 



The subjects 
of property 
distinguished. 



Land. 



Goods. 



Property in 
land and 
goods dis- 
tinguished. 

Estates in 
land. 



Eights to things. Jura in rein, vary and are distinguished 
according to the things or material subjects in the use or 
disposal of which the right consists. 

Things, as subjects of property, may be referred to two 
principal kinds, distinguished by qualities inherent in their 
nature. 

The one kind, which may be designated by the general term 
Land, is characterised by the abstract physical qualities :— that 
the subject is immoveable and indestructible ; that the use and 
enjoyment of it is perpetual and uniformly continuous. 

The other kind, which may be designated by the general term 
Goods, is characterised by the qualities : — that they are moveable 
and perishable ; that the use and enjoyment of them is not per- 
petual or uniform, but is transitory and exhaustible. They are, 
in various degrees, consumed or destroyed in using, — qua in ipso 
usu consumuntur. 

These two classes are designated in the Eoman civil law after 
their most characteristic quality, by the terms " moveable " and 
" immoveable," — res mobiles and res iiiunobiles or quce soli sunt{d). 

The distinctions of quality in the subjects of property form the 
ground of important differences in the law. 

By reason of the perpetuity and uniform continuity of the use 
of Land the future use may be considered separately from the 
present possession, and may be limited or measured out by 
intervals of time and treated in distinct property or properties. 
It is true, the use and possession of land in specie cannot be 

See Leake on 



(c) Austin, siqiva. 
Contracts. 

(d) See 1 Ortolan Ins 



Des Choses, p. 
tit, 1. 



1)5 ; Code Civil, liv. ii. 



Part 1, tit. 
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anticipated ; it flows on uniformly and concurrently with the 
progress of time by which the property is measured out ; but 
though the possession be deferred, the future use or property is 
capable of presently defined ownership, with a present power of 
sale or exchange whereby it may be made available for present 
purposes. The total or indefinite extension, as to duration, of 
property in land may thus be portioned out by means of succes- 
sive intervals of use into separate properties, measured by terms 
of years, or by lives, or other specified times or events of certain 
or uncertain occurrence. In this manner are produced the 
various Estates in land which are familiar, at least, to English 
Jurisprudence (e). 

But Goods, as a class, by reason of their transitory and perish- Absolute 
able nature are incapable, except in a slight degree, of this mode Sooda.^ ^ ™ 
of treatment, and the property in such subjects is, in general, 
simple and absolute. 

There are, however, included in this class of things subjects of 
various degrees of permanency, which may, therefore, in corre- 
sponding degrees be assimilated to land in legal treatment. 
Accordingly, the general legal doctrine that the property in 
goods must be simple and absolute is largely qualified by various 
concurrent legal doctrines and principles ; such, for instance, as 
the law of bailment, or the delivery of the possession of goods 
under contracts for special and limited purposes. Also English 
Courts of Equity by means of the doctrine of trusts create 
temporary and substitutional interests in property of this kind ; 
and by the peculiar equitable doctrine of conversion it may be 
impressed, for many purposes, with the quality of permanence, 
and may be distributed in as many and complicated estates and 
limitations as land itself. 

Land, again, is a complex subject, subservient to a great The various 
variety of beneficial uses, some derived from the surface, some as'^subieo°o£ 
from the regions above and below the surface, some from the property, 
various productions of the land, animal, vegetable, and mineral ; 
— and some of the uses and profits of land are so far independent 
and separable from the rest that they may be appropriated as dis- 
tinct subjects of property. Such are the rights of taking minerals, 
rights of common, rights of way, and numerous other rights of 
using land for profit, or for mere convenience. Whence arises an 
extensive branch of law concerning the various uses and profits 
of land and their separate appropriation. 

(e) See arg. Wdhingliani's Cusp, Plowdeii, hi~, at p. 555; Bacon's Tracts, 
p. 337. 

B 2 
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Title and 
possession 
of land. 



Title and 
possession 
of goods. 



On the other hand, the kind of property designated by the 
term goods, while it comprises many species of things each 
subservient to a distinct purpose, does not admit, as to specific 
things, of a like division into separate uses and property ; and 
there is no corresponding branch of law relating thereto. 

Again, by reason of the fixity and permanency of land the 
difficulty of ascertaining and identifying any portion is incon- 
siderable, and the title is conveniently referred to records and 
documentary evidence. Property in land, with few exceptions, 
is transferred only by written instruments ; while all future 
estates and interests, which form so large a proportion of that 
class of property, being incapable of possession, rest entirely 
upon documentary title. Possession of land, if wrongfully taken, 
can always be restored ; mere possession is presumptive evidence 
of right, but this presumption may itself be rebutted by other 
presumptive evidence, and is of no efficacy whatever against 
proof of a rightful title ; nor is prolonged possession of any 
avail except by the operation of time in extinguishing adverse 
claims (/). 

On the other hand, by reason of the moveable and fluctuating 
nature of goods and the consequent difficulty of tracing and 
identifying them, and by reason also of the use lying for the 
most part in consumption, possession is, in general, taken as 
sufficient proof of property, and the mere transfer of posses- 
sion as a sufficient act of conveyance. Possession, if wrong- 
fully taken, can seldom be restored, and it generally happens 
that the only practicable restitution is by compensation in 
value. 



Principles of 
the civil law 
of property. 



In the Eoman civil law and the systems founded upon it, as 
the French " Code Civil," the capacity of land to be appro- 
priated in possessory and future interests is not directly recog- 
nised. Property in land and in goods is reduced to one and 
the same system of rules, subject only to necessary modifications 
in detail. Property, strictly so called, whether in land or in 
goods, things immoveable or moveable, is entire, indivisible, 
and absolute. Eights of temporary possession, so far as they 
are recognised, are not considered as infringing upon the 
integrity of property, but are ranged, together with rights to 



(/) Jayne, v. Price, vi Taunt. 326 ; 
A.ihci- V. Whitlocli, L. B. I Q. B. 1 ; 
^■am< y. Vaiic, L. B. 8 Ch. 383 ; 42 
L. J. Ch. 302 ; Itosenberg v. Ctwli, 8 
Q. B. D. 162 ; 51 L. J. Q. B. 170 ; 



Emnierson v. Madd'ison, [1906] A. C. 

569; 75 L. J. P. C. 109; Pei-rii v 

ClisKuU, [1907] A. C. 73 ; 76 L. J. P C 
19. 
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detached uses and profits, in a separate class under the denomi- 
nation of jtira in re aliend or simply jura in re and opposed to Dominium 
dominium 01- jus in re propria. A corresponding distinction is ^^<^>™^™''* 
marked in the terms corporis dominus and is qui jus habet, the 
former having possessioii and the latter merely a quasi posses- 
sion ; — also in the classification of things as res c.orporales and 
res iucorporales, quce injure consistunt {g) . 

The full recognition of possessory and future property in land English law 
may be said to constitute the characteristic feature of the "nFand!^'"'' 
English system. It is made a leading distinction by Blackstone 
that " estates, with regard to the time of their enjoyment, may Possessory 
either be in possession or in expectancy " (/t) ; and upon this g^tates'"*^* 
capacity of sustaining future estates depends all the intricacy 
of limitations occurring in the settlement and distribution 
of land. 

The cause of this difference between the Eoman and English DifEerenoe 
systems seems to lie in the derivation of the latter from the Boman'and 
Feudal system ; under which the originally precarious interest ^^iglish 
of the tenant became gradually established as a fixed estate or 
property in the land as against the lord, whose property was 
thereby converted into a reversionary or future estate. The 
principle of division of estates thus instituted was subsequently 
worked out by conveyancers and sanctioned by the courts to the 
full capacity of the subject for such mode of treatment, and in 
subservience, it must be presumed, to the exigencies of the 
public. The Legislature interfered but seldom with this process 
of development ; and even its occasional interference has operated 
in most cases in aid of the piinciple by facilitating the creation 
and disposition of future estates, and by liberating future estates 
and interests from their ancient dependance upon the present 
seisin or possession (i). 

On the other hand, the English law of property in goods, No future 
conforming to the different nature of the subject, does not admit fn J^^odl 

((/) 2 Austin, 876, 965; Savigny on every other country whose jurisprudence 
Possession, b. i, § ix. xii., in Perry's is of a feudal extraction, the diilerence 
Transl. 76, 131 ; 1 Ortolan Inst. 636 between real and personal, or inimove- 
ei se^''! lltli 6d. ; Code Civil, liv. ii. tit. ii., able and moveable property is so 
De la Propri^te, tit. iii., I)e I'Dsufruit, strongly marked, and the legal qualities 
etc. In the French code substitutions and incidents of the two species of pro- 
of ownership are absolutely prohibited, perty, are in so many important conse- 
Art. 896 ; with an exception in favour quences, utterly dissimilar, the distinc- 
of children, Art. 1018 ; and, where no tion between them in the civil law, 
children, in favour of brothers and except in the term of prescription, is 
sisters, Art. 1049. seldom discoverable." Butler's note to 

(/O 2 Blackst. Com. 163, 1st ed. Co. Lit. 191 a, II. 2 ; and see lb. V, 3 ; 

(i) " While in this country, and in Butler's note to Fearne, G. R. 567. 
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Things real 
and personal. 



Eeal and 
personal 
property. 



Distinction 
derived from 
real and 
personal 
actions. 



the same mode of limitation. According to Blackstone : — " By 
the rules of the antient common law, there could be no future 
proi^erty, to take place in expectancy, created in personal goods 
and chattels ; because being things transitory, and by many 
accidents subject to be lost, destroyed, or otherwise impaired, 
and the exigencies of trade req^iring also a frequent circulation 
thereof, it would occasion perpetual suits and quarrels, and put 
a stop to the freedom of commerce, if such limitations in 
remainder were generally tolerated and allowed " (A). 

Thus it appears that in the English law property in land and 
property in goods are regulated upon ditferent systems, and 
require to be treated as separate branches of law. 

According to English law the subjects of property are divided 
into Tilings real and Tilings personal. The class of Things real 
comprises land, and all the sejjarafce uses, profits and interests 
in land which are capable of being treated as separate subjects 
of property. The class of Things personal comprises goods and 
all things moveable. The terms Real property and Personal 
j)roperty follow for the most part this division of things the 
subjects of property (l). An estate for a term of years, owing to 
an historical accident, is for many purposes regarded as per- 
sonal property, and is accordingly known as a chattel real, or a 
chattel interest in land ; but where questions of international 
law arise, it is classed among immoveables, and the lex loci rei 
sitae furnishes the governing rule relative to its transfer and 
devolution (m). There is also an anomalous jjroperty created by 
grants from the Crown of annuities jDayable to the grantee and 
his heirs, which descend to the heir, but are j'et personal 
property and may be disposed of as such (n). 

The terms real and personal were originally applied, follow- 
ing the civil law, to actions, which were distinguished as real 
and personal, in rem and in personam : the former, claiming to 
recover the thing in specie, were appropriate to land, which, as 
being immoveable and indestructible, was always at hand to 
answer the claim ; the latter, claiming to recover compensation 
or damages, applied to injuries to the person and property, 
including moveable things as not being adaptable to recovery in 



(70 2 Blackst. Com. 398. 

(0 2 Blackst. Com. IC, aS4, 389, 397 ; 
3 lb. 117, m. But the term personal 
property includes certain interests iu 
land known as chattels real, to be ex- 
plained hereafter, and it further includes 
all rights arising out of contracts and 
rights of action. 



(»0 li'ri'Jtr V. Carhcrij {Lord'), L. 11. 
1() Eq. i61 ; Duiicun v. Laimon, 41 
Ch. D. 394 ; 58 L. J. Ch. .502 ; Pcj;;« y. 
Bniyirc, [1902] 1 Ch, 24; 71 L. J. C. 
39 ; Itr (irassi, [1905] 1 Ch. 514 ; 74 
L. J. Cli. 341. 

(«) Atihiii V. D(dy, 4 B, & Aid. 59 ; 
Ilailbiini y. Jercis, 3 Beav. 450. 
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specie. Hence the terms real and personal were afterwarrls 
transferred to the subjects of property, to the deprivation of 
which such actions were appropriate, and they were so used iu 
the time of Coke (o). 

The abstract considerations above noticed respecting property Order of 
in land may serve as a guide to the distribution of the subject *'''^^*'^^"*- 
or order of treatment. 

For the purpose of investigating the various estates and Estates in 
interests which may be had in land, that quality of the subject ^'''^^' 
only need be considered upon which the limitation of estates is 
based, namely, perpetuity and uniformity of use. Property in 
a subject of the standard quality here assumed admits of varia- 
tion only in two respects, namely, in the quantity or duration of 
the possession, and in the time when the possession is to begin. 
And accordingly this Part of the work will treat of the rules of 
law regulating the limitation of estates, and will be conveniently 
divided into two Chapters treating respectively of the limitation 
of estates as to quantity or duration, and of the limitation of 
future estates. 

But there occurs at the outset a peculiar difficulty in the way Sources of 
of systematic treatment of any kind, in the circumstance that °^ '^ ^^'' 
the sources of the law are not homogeneous. There is no single 
source or standard of authority to which the law on all points 
is to be referred, and which can *be tacitly assiimed on all 
occasions, as the basis of statement and argument. There exist 
concurrently several systems, sprung from distinct historical 
sources, and developed independently through distinct lines of 
progress ; framed on different technical principles and producing 
different and in many points contradictory sets of rules; but 
which combinedly constitute the English law of real property. 
These have to be compared and duly subordinated in operation 
in order to discover the resultant regulative effect. 

The various sources here referred to may be summarily 
enumerated as follows : — 

The law of Freehold tenure, being the common law of the Law of free- 
realm, generally applicable to all land therein (p). 

The law of Customary tenure applicable to particular lands Law of custo- 
, , . , ' , T 1 J I I mary tenure. 

only, which are commonly known as lands of customary or ■" 

(o) Bracton, Tb; 101 J-102 i. Accord- or else for that they are to be recovered 

ing to CoUe, "goods or chattels are by personal actions. Real, because they 

either personal or real. Personal, as concern the realty, as terms for years of 

beasts, household stuff, and such like, lands or tenements, and such like." 

called personal, because for the most Co. Lit. 118 S ; see lb, 1 6, 6 a. 
part they belong to the person of a man, (^p) See post, p. 11. 
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Equity. 



Uses. 



Trusts. 



copyhold tenure. This law, where it exists, is concurrent with 
the former, being engrafted upon it by local custom. It is com- 
posed in part of general customs applicable to all such lands, 
and partly of special customs prevailing only in particular 
places (q). 

Concurrently with the above, property in land has from an 
early date been regulated by the system of Equity, as administered 
in the Court of Chancery and its branches ; which court, while 
recognising the rules of freehold and customary tenure, exercised 
a jurisdiction to control and modify their effect, by compelling 
the legal owner to deal with the land at law according to the rules 
and principles of equity. 

The system of equity, in its application to land, may again be 
divided into two periods : — -The system of Uses or equitable pro- 
perty before the passing of the Statute of Uses. Uses by that 
statute were converted into legal estates ; and the doctrines of 
uses, after the passing of the statute, became matter of legal 
cognisance and jurisdiction. — And the system of Trusts or 
modern equitable property in land, which remained within the 
exclusive jurisdiction of the Courts of Equity (r). 



Statute law. In addition to the above systems or sources of law there is to 
be noticed a large body of Statute law by which they have been, 
sometimes collectively, sometimes separately, from time to time, 
modified and amended. These statutes may, for the most part, 
be considered and treated as constitutive parts of the systems to 
which they respectively relate. 



In attempting to construct a systematic body of law out of 
these apparently discordant materials the problem presented is 
to obtain the compound results of the various sources in the 
form of positive rules, and to state and arrange them in an 
uniform style and method. But the rules of law are found so 
deeply rooted in their peculiar sources and so dependent upon 
those sources for their relative efficacy that it is impossible 



(j) See post, p. 51. 

(»•) " It is necessary to take notice of 
the different interests in land at this 
day. There are three kinds : iirst, the 
estate in the land itself, the ancient 
common law fee. Secondly, the use ; 
which was originally a creature of 
equity, but since the statute of uses, it 
draws the estate in land to it ; so that 



they are joined and make one 
estate. Thirdly, the trust ; which the 
common law takes no notice of, but 
which carries the beneficial interest and 
profits in this court, and is still a crea- 
ture of equity, as the use was before the 
statute." Willet v. Sandford, 1 Ves. sen. 
186, per Hardwicke, L. C. See vont, 
p. 101. 
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entiiely to sever the connection or to leave the aources wholly 
out of consideration. It is impossible, for instance, to give an 
intelligible exposition of freehold property in land, as it exists, 
without referring at some length to the principles of feudal 
tenure and the leading statutes and events which have brought 
it to its present form. Estates in fee simple and entails can 
only be understood by referring to their gradual development. 
It would be useless to mention the name of copyhold or anything 
concerning it, without entering upon its origin and derivation in 
history. Laws founded on custom can only be explained by 
reference to the origin and growth of the custom. 

So, likewise, with the distinctive sources and nature of Law and 
Equity, the changes effected by the Statute of Uses, and many 
other matters of the like kind. The matters essentially require 
some extended explanation, and do not admit of a mere state- 
ment of results in the form of positive law. 

This difficulty, in dealing with what may be described as the 
historical element, may, it is conceived, be best met by devoting 
a separate Part of the work to a concise account of the various 
Sources of the law, sufficient to explain their distinctive origin 
and character, and their present scope and operation. 
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PAKT I. 



THE SOUECES OF THE LAW. 

Chapter I. The law of Freehold tenure, as subsisting at 
common law. 

II. The law of Customary tenure. 

III. The law of Uses, as incorporated in the common 

law by the Statute of Uses. 

IV. The law of Trusts and equitable property in 

land. 

The Sources of the law of property in land will be treated in 
this Part in the above order according to the arrangement 
proposed in the Introduction. 
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CHAPTER I. 

THE LAW OF FEEEHOLD TENURE. 

Section I. Tenure. 

II. Estates of freehold tenure. 

III. Seisin and conveyance of freehold estates. 

IV. Descent, and disposition by will. 

Section I. Tenure. 

Tenure — sub-tenure — infeudation — sub-inf eudation — statute quia emptures. 
Manors — demesne land — services — court baron — creation of manors — 

extinction of manors — reputed manors — customary tenants and cus- 
tomary court. 
Services of tenure — Knight service — escuage — special forms of knight 

service. 

Socage tenure — rent service — special forms of socage tenure — burgage 
— gavelkind — ancient demesne. 

Frankalmoign. 
Incidents of tenure — homage — fealty — wardship — marriage — • relief — 

heriots — fines — aids — escheat. 
Statute 12 Car. II., abolishing feudal incidents and converting tenures 

into common socage. 

The law of freehold tenure is derived from the feudal system ; 
it still retains much of its original feudal form, and is expressed 
in terms and phrases which can be interpreted rightly only by 
reference to their feudal origin. 

The feudal system of property in land, as established in Tenure. 
England, was based on the theory that all land held by a subject 
was derived originally by grant from the crown, as sovereign 
lord or owner ; — that land could not be held by a subject in 
absolute independent ownership, for such was the exclusive 
prerogative of the crown ; — but that all land was held under 
obligation of duties and services, imposed either by force of law 
or by express terms of the grant ; whereby a relation was con- 
stituted and permanently maintained between the tenant and 
the crown called the tenure of the land, characterised by the 
quality of the duties and services upon which the land was held. 

In like manner the tenants of the crown might grant out parts Sub-tenure. 
of their land to sub-tenants upon similar terms of rendering 
services, thereby creating a sub-tenure or relation of tenure 
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Infeudation. 



between themselves, as mesne or intermediate lords and their 
grantees as tenants ; but without affecting the ultimate tenure 
under the crown as lord paramount (a) . A tenure without the 
interposition of any mesne lord was called a tenure in capite or 
tenure in chief (6). It does not appear to have been decided 
that in the absence of proof of mesne tenure, it will be presumed 
that the land is held immediately under the crown, and the 
existence of this presumption has been judicially doubted (c). 
If it ever becomes necessary to decide the question, the "incon- 
trovertible rule of law that where the King's and the subject's 
title concur, the King's shall be preferred "(d), would apparently 
throw the burden upon the party claiming to be mesne tenant of 
proving a title superior to that of the crown. It is clear, how- 
ever, that so far back as the reign of Edward III., the crown in 
some cases made grants o^ lands escheated after an inquest post 
mortem (e), and after office found, if the lands were forfeited 
upon an attainder (/). 

The estate of the tenant in the land was called a feud, fief, or 
fee ; — the infeudation or grant was effected by the ceremony of 
feoffment or delivery of the land by the lord to the tenant to be 
held by him upon the terms then expressed or implied;— and 
the tenant was thereby invested with the seisin or actual possession 
of the land {g). 



Statute quia 

eniptoreii 

abolishing 

sub-infenda- 

tion. 



The power of sub-infeudation, by which sub-tenures were 
created, was taken away by the statute Quia emptores, 18 Ed. I., 
c. 1, which enacted " that from henceforth it shall be lawful to 
every freeman to sell at his own pleasure his lands and tene- 
ments, or part of them; so that the feoffee shall hold the same 
lands or tenements of the chief lord of the same fee by such 
service and customs as his feoffor held before." Since this 
statute no tenant can alien or grant his fee to be held of himself. 
The statute admitted the right of the tenant to dispose of the 
fee, but upon a feoffment being made, the land was to be held by 
the feoffee of the next superior lord of whom the feoffor held 
before, and by the same services (/()• 



(a) Co. Lit. 05 « ; Hargrave's note 
(1) lb. ; Co. Lit. 1 «, <J2 i ; Butler's 
note to Co. Lit. 191 a, V. "This 
universality of tenure is peculiar to 
England." lb. VI. ; Hallam, Middle 
AgL'S, p. lC-1, 6th ed. 

(6) Co. Lit. 108 u ; Hargrave's note 
(3) lb. 

(c) Doe V. JRed/eni, 12 East, 96. 

(jl) See Hex V. Cotton, l^arker, 112 ; 



(riles V. Groi-er, 1 C'l. & F. 72 ; Xeio S. 
)]'ales {I'uxatkm Coininrs.) v. Palmer, 
[1907] A. C. 179 ; 76 L. J. P. C. 41. 

(e) Goiii/e V. Woodicht, Kobinson, 
Gavelldnil, 44, oth ed. 

(/) Sir John J/oli/n's Case, 6 Co. 5 b. 

C</) Co. Lit. 1 b,i) a. 

(/i) Co. Lit. 98 b, 143 h ; Bradsliaw 
V. Lawson, 4 T. E. 44S. 
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Before the statute the tenant, though he might by sub- 
infeudation have created a new tenure of himself as lord, could 
not transfer or get rid of his own tenure, with its attendant 
duties and services, without the licence of the lord. The statute, 
while disabling him from sub-infeudation, enabled him freely 
and without licence to alien his own tenure (i). 

The statute extends only to the sale or alienation of the entire 
fee or estate in the land (/c). By aliening the land for a partial 
or less estate, reserving the ulterior estate in the fee, a 
species of sub-tenure or imperfect tenure might still be 
created (l) . 

A grant of land from the crown under the feudal system Manors. 
usually conferred rights of jurisdiction and other sovereign 
rights or franchises within the territory, by virtue of which it 
was constituted a manor. The larger manors, comprising 
inferior manors and lordships held of them by sub-infeudation, 
were, in early times, often called, with some slight distinctions 
of meaning, honours and baronies. 

In regard to territory, a manor comprised the portions of the Demesne 
fee retained in possession by the lord himself, called the demesne services 
lands, terra cluminicales, and the portions granted in fee to 
tenants by sub-infeudation to hold of the manor by services, 
terrce tcnementales, of which the lord retained the seignory and 
services. There might also be waste land, not as yet in occupa- Waste land, 
tion, used in common by the tenants of the manor for pasturage 
and like purposes ; but the title remained in the lord, who might 
from time to time aiiprove or appropriate the waste, subject to 
the rights exercised over it by his tenants. 

In regard to jurisdiction, the manor comprised a court called Court Baron. 
the Court Baron or Lord's Court, having two distinct branches 
or courts. The superior or freehold branch of the court was 
constituted of the tenants holding fees of the manor, who were 
bound by their tenure to give suit or service at the court, as 
judges ; and their jurisdiction extended to pleas concerning the 
lands thus held of the manor. 

The aggregate of these rights and incidents constituted a 
manor in the legal acceptation of the term ; and, accordingly, a 
manor is described in law as consisting of demesne lands, 
and seignories and services anciently united thereto, together 

(0 ^tlerth'tis V. mil, [1901] 1 Ch. 842 ; cited. 
70 L. J. C. 489. See Co. Lit. 43 a ; (k) 18 Ed. I. c. 1, s. 3. 

Hargrave's note (2) lb., & auth. there (l) See j;u,sf, p. 29. 
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Creation of 
manors. 



Extinction of 
manors. 



By severance 
of the 

demesnes and 
services. 

By extinction 
of the 
services. 

By failure 
of the 
Court Baron. 



Eeputed 
manors. 



with the jurisdiction of a court baron ; all of which elements are 
necessary to constitute a perfect manor (m). 

After the statute Quia emptores no new manor could be created. 
The grant of a fee no longer created a seignory and tenure, for 
the grantee held of the superior lord and not of the grantor. 
The lord, therefore, could not create freehold tenants to hold a 
court baron, which is an essential element in the constitution of 
a manor. Moreover, manors are sanctioned only by prescription 
or ancient custom ; hence the king himself, though he can create 
a new tenure, cannot create a perfect manor at the present day 
without statutory confirmation (n). 

A manor may become extinguished, as a perfect manor, by 
the severance of the demesne lands from the seignory and 
services of the lands in tenure ; as, if the lord transfer to some 
stranger the services of all his tenants, and reserve unto himself 
the demesnes ; or, if he grant away the demesnes and reserve 
the services. A manor may also be extinguished by the 
extinction of the services ; as if the lord purchase all the land of 
the freeholders, or release unto his freeholders all their services (o). 

A manor might also be extinguished by failure of the court 
baron. Two freeholders of the manor, at least, were necessary to 
hold the court baron ; consequently, if this number of tenants 
failed, the court could no longer be constituted, and the manor, 
without a court baron, ceased legally to exist {j)). 

But in all tbe above cases of extinction, though the manor no 
longer exists in its legal integrity, it may continue as a manor 
by rejnite, nomine tantum ; and it may still be attended with such 
of the rights and incidents of the original manor as may remain 
unaffected by the legal extinction (g). 



(?«) Perkins, s. 670 ; Co. Lit. 58 «, 5 ; 
Co. Cop. s. 31 ; Elton, Cop. pp. i) et xeq. 
Spelman Gloss. " Manerium." As to the 
distinction of the demesne lauds and 
the lands in tenure, see Co. Lit. 17 a; 
Att.-Gen. v. PamoTix,^ 2 Cr. & J. 279, 
and the authorities cited in the judg- 
ment. As to the right of the tenants 
over the waste and of the lord to approve 
the waste, with and without the consent 
of the tenants, see Betts v. Tlnniij/xn/i, 
L. R. 6 Ch. 732 ; WiiriL'IcI/ v. Queen's 
Cull., 0.rfurd, L. E. 6 Uh. 71H ; Vamsey 
v. C'niddax, 62 L. J. Q. B. 2(;il ; [18931 
1 Q. B. 228. On the origin of 
manors, Maitland, " Domesday Book and 
Beyond," and VinagradofE, "Growth of 
the IManor," may be usefully consulted. 
As to the respective rights of lord and 
tenant upon allotment of wastes under 
an enclosure act : see Deronshire [Dulie) 
V. 0' Connor, 2i Q. B. D. 468 ; Ecroydw 



CouUhard, [1898] 2 Ch. 3.58. 

(«) Co. Cop. s. 31 ; Bradshaw v. 
Liiioson, i T. R. 443 ; Bdai-henm v. 
Belar/ier.iis, 11 H. L. C. 62. 

(()) ,SVr Moijle, Fiiich'-i Case, 6 Co. 
63 a ; DelacJierois v. Delaclierois, supra ; 
Ri-rell v. Jodrell, 2 T. R. 415. 

(rt Co. Lit. 58 a; Co. Cop. s. 31; 
see Clieteavod v. Crew, Willes, 614; 
Bradshuw \. Laicsoii, 4 T. R. 443. The 
jurisdiction of the Court Baron in writs 
of right concerning lands within the 
manor was expressly abolished by 3 & 
4 Will. IV. c. 27, s. 36, and in all other 
matters the court has been either 
superseded or fallen into disuse. See a 
provision for the surrender of manorial 
courts in which debts or demands may 
be recovered. The County Courts Act 
1888 (51 & .52 Vict. c. 43), s. 5. 

(y) Sonne ^1. Ireland, ](J East, 2.59; 
Steel V. PriclieU, 2 Stark. 463. As to 
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It may here be mentioned that besides the freehold tenants Customary 
holding fees of the manor, there is, in many manors, a class of tenaote. 
tenants occupying parts of the demesne lands without acquiring 
fees or freehold estates. They are not necessary to the existence 
of a manor, and hold under a distinct tenure known as customary 
or copyhold tenure, which forms the subject of the next Chapter of 
this part. Corresponding to which is the customary branch of Customary 
the Court Baron having jurisdiction over these customary 
tenancies of the demesne lands. In this branch of the court, 
the lord or his steward is the judge ; and it may still be held 
though the freehold branch of the Court Baron may have become 
extinct (?■)• 

Another distinct Court frequently existed as a franchise of a Court Leet. 
manor called the Court Leet, exercising a general criminal and 
administrative jurisdiction within the manor. This court was 
not a necessary incident of a manor, but appertained to the lord 
only by special prescription or special grant of the franchise from 
the crown ; its jurisdiction has been wholly superseded by other 
courts and officers (s) . 

Tenures were distinguished by the character of the services. Services of 
The chief distinction of services was between those of a military 
or protective character, and those of an agricultural or profitable 
character ; on which was founded the corresponding distinction 
of tenures into knight service, servitium jnilitare, and socage, 
socagium (i). 

Tenure by knight service originally bound the tenant to attend Knight 
the king or next superior lord in war. Tenure in chief of the ^'^'^"'^^■ 
king was, for the most part, of this kind ; if the king granted 
land in fee without reserving any service, or even by the express 
words absque aliquo inde reddendo, it constituted in law a tenure 
by knight service (m)- 

Knight service, depending upon war, was necessarily uncertain Escuage. 
as to occasion, and, therefore, as to quantity ; but upon each 
occasion of war the lord could only claim attendance for a fixed 
time. The obvious inconvenience of which system led to a 
commutation of the personal service of the tenant for a payment 
in money, called escuage or scutage ,- whence arose tenure by 
escuage as a species of knight service (x). Escuage might be 

the right to manorial wastes, see SeeiSe.!.' v. -f/c/iewsort, Wms. Saund. 152 ; 

Watkln's Cop. by Coventry, p. 48. Kitchen on Courts. 

(r) Co. Lit. 68 a ; Delacherois v. (0 Co. Lit. 74 b, et seq., 85 h, ct acq. 

Delacherois, 11 H. L. C. 62; ^;o.rf, (li) Wheeler' -i Case, & Co. 6 b ; Lowe'x 

p. 54. Case, 9 Co. 122 *. 

(,s-) Co. Cop. s. 31 ; 4 Inst. c. 54. (,r) Co. Lit. 68 b, et seq. 
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Special forms 
of knight 
service, — 
grand ser- 
jeanty. 



Castle guard. 



Cornage. 



fixed at a certain sum by the terms of the grant; where the 
escuage was uncertain the parliament acquired the power of 
assessing it for the occasion (y). 

There were varieties of knight service distinguished by special 
services : — the chief of these was Grand serjeanty in which the 
tenant was bound to some special service in person to the 
king, as to carry his banner, or his lance, or to lead his army, 
or the like, or to do some service of honour at his coronation, 
or to hold some office of his exchequer {z). A man could not 
hold by Grand serjeanty but of the king (a). 

Tenure by Castle guard was by the service of keeping a castle 
or part of a castle of the lord, instead of the ordinary military 
service or escuage {h). Tenure by Cornage bound the tenant to 
wind a horn to signal the approach of an enemy, a tenure prevalent 
in ancient times in the marches of Scotland (c). 
Socage tenure. The services of socage tenure were originally of an agricultural 
or profitable kind to be rendered on the demesne lands of the 
lord in manner and quantity specified in the grant ; but the 
chief characteristic of socage tenure, as distinguished from tenure 
by military services, was that they were certain and fixed ; so 
that all tenures of land by certain and invariable rents and 
services, though not agricultural, came to be regarded as socage 
in effect (d). "Some tenures in socage are named a ca«sa and 
some and the greater part al effectu — as having the like effects 
and incidents as socage hath" (e). Thus where escuage was fixed 
by the grant at a certain sum, the tenure was deemed to be in 
effect the same with socage tenure, by reason of the certainty of 
the service (/). 

Mutual convenience led in course of time to a commutation 
of agricultural services into money payments of fixed amount, 
retaining the ancient remedies for their punctual observance. 
They thus became rents or rent serrice attended with the common 
law remedy of distress (g). Hence a division of socage tenure 
sometimes made into free socage, where the services were com- 
muted into money rent ; — and villein socage, where the services 



Rent service. 



(i/) Co. Lit. 72 a, b, 87 a. 

(z) Co. Lit. 105 i ; see Blount's 
Ancient Tenures, by Beckwith. 

(a) Co. Litt. 108 b. 

(*) Co. Lit. 82 b, 83 a, 87 a ; as to 
tenure by rent for castle guard, see 
Cajjell V. Aprice, F. Moo. 1, stated 4 Co. 
88 «. 

(c) Co. Lit. lOlJ b. See Pmey v. 
Pusey, 1 Vern. 273, where the horn, 
used as the symbol of tenure, like title 



deeds, was held to pass with the estate 
as an heir loom . Tenure of the king by 
cornage was a species of grand serjeanty : 
Co. Lit. 107 a. 

(d) C!o. Lit. 85 b, et seq. ; see 
W/ieeler's Case, 6 Co. 6 b. 

(e) Co. Lit. 86 a. 
(/) Co. Lit. 87 «. 

ty) Co. Lit, 86, a, b; ST u, b; see 
Bullen on Distress, p. 23. 
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were to be rendered in kind, as ploughing land, carrying dung, 

plashing hedges and the like (h). 

Other forms of tenure were classed under the general term Special forms 

socage, by reason of their certain services and similar general °^ ^°°^se 

., '^ tenure. 

mcidents; — as Petit serjeanty and Burgage tenure: — And some 

socage tenures had local pecuharities, as Gavelkind, and Ancient 
demesne. 

Petit serjeanty was a tenure of the king in chief to yield to Petit 
him yearly a bow, or a sword, or a lance, or arrows or such other ^^''J'^'™'?- 
things belonging to war, like a rent, but not to do anything in 
person ; such service was therefore socage in effect, and subject 
only to the incidents of that tenure ii). A man could not hold 
by petit serjeanty but of the king (/c). 

Tenure in burgage is the tenure in ancient boroughs (Z) in Burgage, 
respect of tenements held of the king or other lord by a certain 
annual rent. It is socage in effect, though generally subject to 
local customs {m). 

Gavelkind is the socage tenure existing in the county of Kent, Gavelkind. 
having some peculiar incidents, of which the most important 
consists in the partition of the land on descent. All lands 
in that county are presumed to be of Gavelkind tenure, until 
the contrary be proved ; whence it has been called the common 
law of Kent («) . 

Ancient demesne {antiquum dominium regis) consists of those Ancient 
manors which, though now perhaps granted out to subjects, '^•'^"^^s"'^- 
were anciently in the property of the crown, and so appear 
to have been by the record of Domesday Book. In such manors, 
the Court Baron of the manor had exclusive jurisdiction in 
all suits concerning lands of the manor held in socage, so that 
a suit respecting such lands brought in the superior courts 
might be met by a plea to the jurisdiction ; but this rule did not 
extend to copyholds, because the lord or his steward was judge 
in the manorial court (o). The freehold of land held in socage 
of a manor of ancient demesne is in the tenant, and not in 
the lord (p). 

(A) Co. Cop. s. IS ; see post, p. 58. v. Burn, \ Sallf. 57 ; Brittle v. Dude, 1 

(i) Co. Lit. 108 d, h ; see Wheeler's Salk. 185. The issue whether a manor 

Case, 6 Co. 6 i. i.s ancient demesne or not is tried by the 

(/■;) Co. Lit. 108 b. record of Domesday Book ; Doe v. Rne, 

(0 See May v. Street, Cro. EI. 120. 2 Burr. 1046 ; Doe y. Roe, 10 East, 

('/«) Co. Lit. 108 J, et seq. ; see 523 ; see post, Part I. Ch. II., " Custo- 

Biisher Y. Thompson, iCB.iS ; Becltett mary Tenure." And see 3 & 4 W. IV. 

V. Leeds QCorj).), L. E. 7 Ch. 421. c. 74, ss. 4-6, Carson, Real Property 

(?j) Co. Lit. 175 i ; Robinson on Statutes, 468. 

Gavelkind, p. 44. See Doe v. Llandaff (;;) Merttens v. Sill, [1901] 1 Ch. 

iBp.) 2 Bos. & P. N. R. 491. ' 842 ; 70 L. J. Ch. 489. 

(«) Alden's Case, 5 Co. 105 a ; Hunt 

L.P.L. C 
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Frankal- 
moign. 



Frankalmoign {in liberam eleemosinam) is the tenure by which 
all ecclesiastical persons, as bishops, deans and chapters, arch- 
deacons, prebends, parsons, vicars and the like, being incorporate 
bodies aggregate or sole, hold lands to them and their successors; 
they are bound to divine services, for which, however, they are 
answerable only to their ecclesiastical superiors, and they owe 
no fealty or temporal service (q). If the tenure were by a 
certain divine service, as to sing a mass on appointed days, 
to find a chaplain or to distribute alms to the poor, the lord 
might distrain as for other services certain ; but such a tenure 
is not frankalmoign, for in that tenure no mention is made of 
the manner or certainty of the service (r). 



Occasional 
incidents of 
tenure. 



Homage. 



Fealty. 



Wardship. 



Besides the above regular services of tenure prescribed by the 
grant according to the requirements of the lord, other occasional 
rights and profits accrued to the lord as incidents of the tenure, 
for the most part by rule of law without special reservation ; 
some being incident to tenure generally, and some to particular 
tenures only. Of these the following may be mentioned as the 
most important. 

Homage and fealty, or fealty at least, were due to the lord 
by his tenant (s). Homage, which included fealty, was an 
essential incident of knight service and presumptively indicated 
that tenure, though it might be incident also to socage 
tenure (i). 

Fealty was the universal incident of every tenure except tenure 
by frankalmoign, which owed no temporal service. AVhatever 
services were expressed, fealty was implied ; and though no 
services were expressed, fealty, at least, was dae to preserve 
the tenure. To hold by fealty only was socage tenure. Homage 
disappeared with knight service ; and the formal observance 
of fealty has long ago become obsolete (ii). 

Wardship entitled the lord, upon the death of a tenant in 
knight service leaving an infant heir, to have the land until 
his age of 21 years, subject only to the charge of maintaining 
and educating him ; because such heir by intendment of the 
law was not able to do knight service before that age (a,-). There 
was no wardship in socage tenure, because the heir might 
perform the services by his guardian; and for this purpose 



iq) Co. Lit. 93 h, et seq. 

(.rj Co. Lit. 9(i h. 

(*) Co. Lit. 6.5 a, et seq. 

CO Co. Lit. 07 i. 68 a, 80 6, et seq. 

Iti) Co. Lit. 92 b, 93 a, I ; 95 «, I ; 



Whcelei-'s Cuxe. 6 Co. 
Case, y Co. Vm a. 

(■«) Co. Lit. 7i I, et seq. 
note (11) to Co. Lit. 88 *. 



6 h ; Lowers 
; Hargrave's 
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the next of kin of the heir to whom the fee could not descend 
was entitled, as guardian in socage, to hold the land until the 
heir was of the age of fourteen, but for the use of the heir, to whom 
he was bound to account on coming of age (y). 

The lord was also entitled to the marriage of the infant ward Marriage. 
for such value as he could obtain, or to the value of the marriage, 
and that whether he tendered a marriage or not. The heir 
might refuse a marriage tendered, subject to satisfying the lord's 
claim for its value ; but if he married without the lord's licence, 
the lord was entitled to double value of the marriage by the 
Statute of Merton {z). 

Belief was a sum payable by the heir to take up {relevare) the Relief. 
fee upon the death of his ancestor. It was common to all 
tenures by common law without special reservation ; — in knight 
service a fourth part of the annual value, according to the 
assessment of a knight's fee ; — and in socage tenure, one year's 
rent (a). In tenures in ccqnte of the king, whether knight 
service or socage, it took the form of j)riiner seisin or first fruits, 
being one year's profits of the fee (h). 

A heriot is a right in the lord upon the death of the tenant Heriots. 
to seize his best beast, or, it may be, some other chattel, in the 
name of a heriot. Such right is not of general incidence, but 
must be claimed either by special custom or, if created since the 
statute of Quia emptores, by express grant ; in the latter case 
it must be reserved in the form of heriot-service, and is then 
attended, like rent service, with the remedy of distress ; in other 
cases it is only recoverable by seizure, as vesting in the lord 
immediately upon the death (e). The custom may be that a 
sum of money be assessed in the lord's court as payable in lieu 
of the heriot {d). 

The tenant originally could not alien his fee without the Fines on 
licence of the lord, for granting which a fine or payment was ^ i^nation. 

(y) Go. Lit. 87 h ; Hargrave's note 20 ; Basingstulte Corp. v. Bolton 

(13) to Co. Lit. 88 I. {Lord), 1 Drew. 270 ; 3 Drew. 50. See 

(;) 20 H. III. c. 6 ; Palmer'n Case, 5 Copestalie v. Hoper, [1908] 2 Ch. 10 ; 

Co. 126 h ; Lord Darcifs Case, 6 Co. 77 L. J. Ch. 610. 
70 b. ' id) Parkin y. Rudcliffe, 1 B. & P. 

(^a) Co. Lit. 69 J), 76 a. 83 a, * ; 90 a, 282, 393. As to the extinguishment or 

J, et seq. ; see Hargrave's note (2) to continuance of the right to a lieriot 

Co. Lit. 93 a. upon a purchase by the lord of part (jf 

(V) Co. Lit. 77 a. When the heir had the lauds, see TalhoCs Case, mipra ; and 

been in ward, he sued out livery or an as to the multiplication of heriots on 

Oi(sfe)' Ze '»i«««, which was half a year's division of the tenement amongst several 

proSt of his land, instead of a relief, or tenants, see Garland v. Jehijll, 2 Bing. 

primer seisin. lb. 273 ; Holloway v. Berkeley, 6 B.& C. 2. 

(y) Co. Cop. s. 24 ; Elton Cop. 8, Provision has been made by statute for 

198 ; Lanyon v. Carne, 2 Wms. 8aund. the extinguishment of heriots at the 

48.5, and notes ; Talbot's Case, 8 Co. instance of either lord or tenant, 21 & 

104 i ; Damerell v. Protkeroe, 10 Q. B. 22 Vict. c. 94. s. 7. 

2 
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Aids. 



Escheat. 



Statute 
Car. II. 
converting 
tenures into 
common 
socage.. 



Wardships, 
etc., taken 
away. 



Fines foi' 
alienation, 
etc., taken 
away. 



charged. The statute Quia ewptores enabled tenants to alien 
without licence ; but this statute did not extend to the tenants 
in capite of the crown. The claim of the crown was afterwards 
settled by statute at a reasonable fine, which was adjudged 
to be one-third of the yearly value for licence, and one year's 
value upon alienation without licence (e) . 

Aids were contributions exacted by the lord to meet his 
expenses upon the occasions of marrying his daughter, aide pur 
file marrier, and of making his son a knight, aide pur fair e fitz 
chivalier. They were incident to both knight service and socage 
tenure (/). 

Escheat may be here mentioned as a right of seignory, 
though it is not, strictly speaking, an incident of tenure, as it 
occurs only upon the determination of the tenure. On failure 
of the heirs designated in the grant of the fee, the land escheats 
or falls back to the lord. The like occurred upon the determina- 
tion of the tenure hj forfeiture. Hence it was said " to happen 
two manner of ways, aut per defectum sanguinis, i.e., for default 
of heir, aut per delictum tcnentis, i.e. for felony." {g). 

The statute 12 Car. II. c. 24, finally put an end to the distinc- 
tions of freehold tenures, by reducing them to the one general 
form of common socage, and by abolishing, with few exceptions, 
the special services and occasional incidents by which they were 
characterised (/i). 

The statute, entitled " An act taking away the court of wards 
and liveries, and tenures in capite, and by knights service, and 
purveyance, and for settling a revenue upon his Majesty in lieu 
thereof " provided, in effect, as follows :— (s. 1.) " that the court 
of wards and liveries, and all wardships, liveries, primer seisins, 
and ousterlemains, values and forfeitures of marriages, by reason 
of any tenure of the king's Majesty, or of any other by knights 
service, be taken away and discharged, — and that all fines for 
alienations, seizures and pardons for alienations, tenure by 
homage, and all charges incident or arising, for or by reason of 
wardship, livery, primer seisin or ousterlemain or tenure by 
knights service, escuage, and also aide pur file vtarrier and pur 
faire fitz chivalier, be likewise taken away and discharged, — and 



(e) Co. Lit. 43 a, h ; 2 Inst. ('.7. 

(/) Co. Lit. 7G a, 91 a. 

(.</) Co. Lit. 13 a, 215 b ; Att.-Gen. v. 
Siinds, Hard. 488 ; Tud. L. C. Conv. 
211 ; Bnr/jess v. W/u-afc, 1 Eden, 177 ; 
1 W. Bl. 123. 

(/() This statute, passed in 12 Car. II., 
16li0, tlie first year of the restoration, 



was made to operate retrospectively 
from 24 Feb. 1645 (sect. 1), that being 
the date from which the feudal seig- 
iiories had been before suspended by 
parliament. A similar reform had been 
presented to parliament by the king in 
18 Jac. I. See 4 Inst. 202. 
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that all tenures by knights service of the king, or of any other Tenures by 
person, and by knights service in capite and by soccage in capite se'rvice taken 
of the king, and the fruits and consequents thereof, be taken ^"^^y- 
away and discharged, — and all tenures of any honours, manors. All tenures 
lands, tenements or hereditaments, or any estate of inheritance co™mon"*° 
at the common law, held either of the king, or of any other socage. 
person, are hereby enacted to be turned into free and common 
soccage." 

Sect. 4 enacted " that all tenures hereafter to be created by All tenures 
the king's Majesty, his heirs or successors, upon any gifts or created^to 
grants of any manors, lands, tenements or hereditaments, of any be common 
estate of inheritance at the common law, shall be in free and 
common scccage, and shall be adjudged to be in free and 
common soccage only, and not by knights service or in capite." 

Sect. 5 expressly provided that the act "shall not take away Saving of 
any rents certain, heriots or suits of court belonging or incident sua'^of^^""*^' 
to any former tenure now taken away or altered by virtue of this Court, fealty, 
act, or other services incident or belonging to tenure in common 
soccage,— or the fealty and distresses incident thereunto ; and 
that such relief shall be paid in respect of such rents as is paid in 
case of a death of a tenant in common soccage." 

Sect. 6 provided that the act "shall not take away any fines Fines by 
for alienation due by particular customs of particular manors 
and places, other than fines for alienation of lands, or tenements 
h olden immediately of the king in capite." 

Sect. 7 provided " that this act shall not take away tenures Saving of 
in frankalmoigne, or subject them to any greater or other ^^^ ' 
services than they now are ; nor alter or change any tenure by copyhold, 
copy of court roll, or any services incident thereunto ; nor take grand ^ 
away the honorary services of grand serjeanty." serjeanty. 

The statute, it has been justly observed, uses very inaccurate 
language and undistinguishing modes of expression, especially 
in the title and enacting clause, as to taking away tenure in 
capite. The intention and effect is to take away such tenures so 
far only as they varied from common socage, by converting them 
into common socage, and not " to annihilate the indelible dis- 
tinction between holding immediately of the king, and holding of 
him through the medium of other lords" (0. 

The statute retained the principle of tenure and left untouched 
the rules of freehold tenure as regards the estate of the tenant, 
and the formal modes of conveyancing, — which matters are 
treated in the following sections of this Chapter. 

(i) Hargrave's note (5) to Co. Lit. 108 a, and notes ib. 85 a, 93 J. 
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Section II. Estates of Freehold Tenure. 

The feudal estate— extended to heirs— restricted to heirs of the body — title 

of heir by grant — by descent. 
Fee simple at common law — limitation to heirs. 

Estate for life— followed by limitation to heirs— Rule in Shelley's case. 
Fee simple conditional — fee conditional upon issue — ancient instances of 

fee simple conditional — effect of the statute Qu'ui einjttores upon 

such limitations. 
Fee tail under the statute Se don'is — efficacy of Fines and Recoveries in 

barring entails — Fines and Recoveries abolished and new mode of 

disentailing substituted — base fee. 
Reversion — remainder — no reversion or remainder after fee simple — tenure 

of tenant to reversioner — services, etc., incident to reversion. 
Freehold estates. 
Lease for years — estate and tenure of lessee — leaseholds and chattels real 

are personal estate. 



The fee or 
feudal estate. 

Grant 
extended to 
heirs. 



Heirs 
general. 



The fee or feudal estate in the land appears to have been 
granted, in early times, for the life of the tenant only, the land 
reverting to the lord upon a vacancy by death. The grant was 
afterwards extended to the sons and other issue of the tenant 
under the designation of heirs, leaving no reversionary interest 
in the lord except upon the failure of the heirs so designated (a). 

A grant extending to the heirs was originally confined to the 
issue or lineal descendants of the first feudatory. Upon his 
death without issue, his brothers and other collateral relations 
acquired no claim under such grant ; but upon the death of a 
tenant who had acquired the fee as heir, his collateral relations 
might succeed as being heirs of the original feudatory. In the 
former case the fee was distinguished as feudmn novum ; and in 
the latter, as feudnm antiquum. The fee might be enlarged in 
its creation to all the heirs, collateral as well as lineal, by 
granting the feudum novum, expressly to be held Mi antiquum ; 
and such appears in later times to have become the general con- 
struction of a grant even without that express addition ; at least 
in the English common law a grant "to a man and to his heirs" 
simply, was construed as extending to the heirs general, collateral 
as well as lineal. 



(a) Wright's Tenures, p. 14 ; 2 Blackst. 
Com. 55 ; Butler's nole to Co. Lit. 26(i b. 
" Jlost of those who have written upon 
the feudal system, lay it down that 
benefices were originally precarious and 
revoked at pleasure by the sovereign ; 
that they were afterwards granted for 
life ; and at a subsequent period became 



hereditary. No satisfactory proof, how- 
ever, appears to have been brought of 
tlie first stage in this progress." Hal- 
lam's IVIiddle Ages, Chap. II., p. 160, 
6th ed., and note ib. ; Supplement, 
note 66, p. 113. See 1 Spence Eq. Jur. 
45. 
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This extension of the term heirs at the same time necessarily Grant 
required that the restriction of the fee to the lineal heirs, if the heirs of 
intended, should be expressed in terms ; such grants were ^^'^ ^°^^- 
accordingly made with the limitation " to the heirs of the body." 
Similarly, the grant might be restricted "to the heirs male of the 
body," or to the heirs by a certain wife, or to other restricted 
lines of issue (h). 

The heir originally derived his title to the fee from the grantor Title of 
by designation in the grant, jjer forinam doni. But as the tenant grant*^ 
acquired, in course of time, the power of alienating the fee, the 
interest of the heir became reduced to a mere expectation of 
succeeding, in the event of the ancestor not exercising that 
power. The additional grant " to the heirs " was then referred 
wholly to the estate of the ancestor, as importing merely an 
estate of inheritance, an essential incident of which was the 
power of transferring the land to another for a like estate ; and by descent, 
the heir no longer claimed as grantee by designation in the grant, 
but derived his title from the ancestor by descent (c). 

Such was the ultimate state of the fee simple or estate of Fee simple at 
inheritance at common law. It conferred the largest rights of °°™™°'^ ^"^• 
use and enjoyment allowed by law, together with the largest 
power of alienation. A grant in fee simple left no estate or 
interest in the grantor, except the rights of seignory appertaining 
to the lord by the rules of tenure, amongst which was the right 
of escheat, whereby the lord was entitled to resume the possession 
of the land upon the death of a tenant without heirs. But even 
these rights could not be reserved after the statute Quia emptores ; 
for by the effect of that statute the new grantee held dii'ectly of 
the same lord as the grantor held before (d). 

Ultimately also the limitation " to the heirs," became the Limitation 
technical description of an estate of inheritance, which could not i-jgjpg " 
be legally expressed by any other means («). 

(i) "Wright's Tenures, 16-18, 186 ; depeuded upon their insertion : see 

2 Blaokst. Com. 221, 222, 229 ; see jJost, Madox Form. Diss. p. v. Forms 308-331. 

Part II. Chap. 1. " Fee tail." The word " assigns " is sUll often added ; 

((■) See ante, p, 22; Co. Lit. 22 i ; but where it follows suiBcient words of 

JiurrjL'SS V. M'heute, 1 W. Bl. 133 ; I limitation, it merely imports the power 

Eden, 191, see judgment of Clarke, of alienation legally incident to the 

M. R. and authorities there cited. But- estate and is superfluous ; where used 

ler'a note to Co. Lit. 191 u, ^'. 3 ; and alone it may be operative in giving a 

to Co. Lit. 2GG b. power of appointment. Quedod v. 

(rf) iieeante,y. 12 ; Bvrgessyr. WJieate, Micliell, 2i L. J. Ch. 722 ; sta Bnwltman 

supra. V. Siaith, L. R. 6 Ex. 291, 306 ; 43 L. J. 

(«) Co. Lit. \ a, %!). Words import- Ex. 161, 170. The express mention of 

ing the power of alienation appear to ''assigns" appears to have had some 

have been added in feoffments, when operation in extending the effect of 

that power became recognised ; and warranties and covenants, see Braoton, 

that power may perhaps originally have 17 h. 
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Estate for 
life. 



Estate for 
life followed 
by limitation 
to heirs. 



Rule in 

Shelley's 

Case. 



Fee simple 
conditional. 



Fee simple 
conditional 
upon issue. 



Before the amendment of the law to be hereafter mentioned a 
conveyance of the legal estate to a person simply without 
extending it in terms " to his heirs," or without any other 
limitation of the estate intended, continued to be construed 
according to its primitive force and effect, as conferring an estate 
only for the term of his life (/). 

The grant "to A. and to his heirs," and a grant "to A. for 
life and after his decease to his heirs," according to the primitive 
force and effect of the expressions, were manifestly identical ; 
inasmuch as they both conferred life estates upon A., and upon 
the persons designated as his heirs in succession. They were 
still construed as identical, notwithstanding the change in the 
position and interest of the heir consequent upon the enlarged 
power of alienation in the ancestor ; the limitation " to the heirs," 
in both cases, ceased to confer directly any estate upon the 
persons answering to that designation, and was referred to the 
estate of the ancestor, which, though expressed to be in the first 
place for life, it enlarged to an estate of inheritance, so that the 
heir took only by descent. This is the origin and simplest form 
of the rule in Shelley's Case, an ancient rule of great importance 
in construing the limitations of estates, which will be noticed 
more fully hereafter (</). 

At the common law all inheritances were fee simple in respect 
of the rights and powers of the tenant. In respect of duration, 
they might be absolute or conditional, that is, determinable by 
some conditional limitation (/(). 

A fee limited to a person and " to the heirs of his body" or 
" to the heirs male of his body " or in other form of restricted 
inheritance was a fee simple conditional at common law. It was 
determinable by failure of the line of issue designated to succeed, 
and the land reverted in possession to the grantor or his heirs. 



(/) Ante, p. 22 ; Wright's Tenures, 
p. 152 ; Co. Lit. y b, 42 «, 182 a. See 
post, p. 119. 

(J7) 1 Hargrave's Law Tracts, p. .072 ; 
Shelletjs Case, 1 Co. 93 b ; Tud. L. C. 
Conv. 332. See jwst, p. 217. 

(A) Co. Lit. 1 h, 18 a ; Sei/mor's Case, 
10 Co. 9.i II, 97 b ; Tud. L. C. Couv. 1,58. 
There is a third kind, a qualifipil or base 
fee, not at common law, but re-sultiiig 
from certain modes of alienation by 
tenant in tail since the statute r/c dunis ; 
these are noticed hereafter : see ^;<'.sf, 
p. 28. 

It seems necessary here also to notice 
that conditions might be annexed to 
grants, reseryiug to the grantor the 



right of entry to defeat the grant upon 
breach of the condition ; but such con- 
ditions of re-entry operated differently 
from a conditional limitation. The fee 
simple conditional is determined by 
intrinsic force of the limitation ; but a 
condition, strictly so called, renders the 
estate voidable only and not void. It 
may be avoided by an entry for breach 
of the condition ; but untd entry the 
estate continues. Conditions of this 
kind were implied in tenure, and might 
be imposed by express terms in the 
grant. They require no further notice 
at present, but will be treated hereafter 
as part of the existing law. See jiost. 
Parlll. Chap. I., Sect. VI. "Conditions." 
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But the restriction upon the duration of the fee did not, at 
common law, otherwise affect the rights and powers of the tenant ; 
and in respect of these it remained a fee simple. So long as the 
fee lasted the tenant for the time being had all such powers, 
including the power of alienation, as were the inseparable 
incidents of an estate of inheritance. Only it was adjudged to be 
a necessary condition of the full effect of his alienation, so as to 
bar not only his issue, but also the possibility of reverting to the 
grantor, that he should have heritable issue ()')• 

As other ancient instances of fees simple conditional, may be Andeut 
cited : — a fee limited to A. and to his heirs for so long as the £ef^mpie° 
church of St. Paul shall stand ; — to A. and to his heirs, tenants conditional, 
of the manor of Dale ; — to A. and to his heirs, so long as A. or B. 
has heirs of his body (/«). 

But the statute Quia emptores {I) by preventing the creation of Cannot be 
any tenure between tlie grantor and grantee, where the fee was gj'^tute ^'(/r 
granted subsequently to the statute, put an end to any right of emptores. 
reverter upon such grants. Before the statute, upon the 
determination of the fee by the conditional limitation, the land 
reverted to the grantor by way of escheat ,- for, the grant having 
convej^ed the whole fee, there was no reversionary estate left in 
the grantor to entitle him to the possession. But under such a 
grant made after the statute there could be no seignory created 
to which an esclieat would be incident; and escheat to the 
superior lord could not occur until failure of the original tenure, 
the terms of which were not altered by the alienation of the 
tenant {m). 

The statute commonly known as the statute De donis con- Fee tail 
ditionalibus (u), aftef a preamble to the effect, that under such "t^t^tg ^/^ 
grants or gifts upon condition, to a person and the heirs of his <^<'«'«- 
body, it was a grievance to the donors and their heirs that the 
will of the donor expressed in the gift was not observed, but that, 
after issue begotten, the donees had power to aliene the land and 

(0 Miiifhiv. Sh-iichan, 5 T.E. 107, zi.; bet's Case, 2 And. 138, as an accurate 

Co. Lit. 18 i, I'J rt, *. It may be observed expression of the law :— " that if the land 

that the condition thus constructively be given to one and his heirs, su lung at 

precedent to the power of alienation, J. S. mid kii heirx shall eiijinj the 

was independent of the conditional manor of D., those words so long, etc., are 

limitation of the estate, whereby it was entirely vol I and idle, and do not 

determinable upon the failure of the abridge the estate ; " adopted also in 

issue of the donee, if the power of 3rd Report of Keal Property Connnis- 

alienation were not exercised. sioners. The statement in Flowden, 

(/;) Wee Sei/nior's Case, 10 Co. 97 h ; 5.i7, "that the feoffor shall have the 

Shepp. Touch. 101; 1 Banders, Uses, land again" must refer to feoftments 

20S ; aig. C'irdigaii {Earl) Y. Aniiitagc, made before the statute. See also 

2 B. & C. 197 at p. 202, Collier v. ]]'ulters, L. E. 17 Eq. 252 ; 

(0 18 Ed. I.e. I, ante, p. 12.- i3 L. J. Ch.216. 

(«/) 1 Sanders, Uses, 200, citing Cor- («) 13 Ed. 1. stat. 1, c. 1. 

Digitized by Microsoft® 



26 



PART I. CHAP. I. THE LAW OF FREEHOLD TENURE. 



Inheritances 
not within 
the statute 
cle donis. 



Efficacy of 
i'ines and 
RecoTeries 
in barring 
entails. 



to disherit their issue, and to bar the donors of their reversion, 
which was manifestly contrary to the form of the gift, proceeds 
to enact " that the will of the giver, according to the form in 
the deed of gift manifestly expressed, shall be from henceforth 
observed ; so that they to whom the land was given under such 
condition, shall have no power to aliene the land so given, but 
that it shall remain unto the issue of them to whom it was given 
after their death, or shall revert unto the giver or his heirs if 
issue fail " (o). 

The effect of this statute was to take away from the tenant the 
power to alien the land, and the object of the statute was satis- 
tied by the creation of a new estate of inheritance, known as a 
fee tail ; and in the result, that which had been a possibility of 
reverter to the donor, became an estate in fee simple expectant 
upon the determination of the estate tail, and in law a rever- 
sion {p). The estate in fee tail (or estate tail) was so called from 
the inheritance being cut down, talliatum, to the line of heirs 
designated (q). 

The limitation of an estate to a person and " to the heirs of 
his body," when applied to subjects of heritable property to 
which the statute De donis does not extend, is construed, as at 
common law, to give a fee simple conditional upon issue ; — for 
example, when applied to land of copyhold or customary tenure 
where there is no custom of entail, — or to an annuity in fee. 
Consequently, in such cases, the grantee, upon having issue, has 
the same power over the property as if seised in fee simple 
absolute, but there is a possibility of reverting to the grantor 
upon the failure of issue (r) . 

The statute by taking away the power of alienation from the 
tenant in tail fixed the land in perpetuity in the line of issue 
designated in the grant. The fee tail remained thus inalienable 
for about two centuries, when the Judges recognised the efficacy 
of Recoveries in conveying the land, and thereby restored in 
effect the power of alienation, liecovcries and Fines, which were 
subsequently used for the same purpose, were collusive legal 
proceedings concerning the land, brought for the purpose of 
settling the title under the process and judgment of a court of 



(«) The statute gives a new remedy 
to the heir by a writ called a furiiiedun 
in tlfxrender, and recites tl)at "the writ 
whereby the giver shall recover when 
issue faileth, is common enough in the 
Chancery." The latter was the writ o£ 
fiirmedim in rererter. These writs were 
abolished, together with other real 



actions, by 3 & 4 Will. IV. c. 27, s. 36. 

Cp) See Jlin-tin v. Strachan, 5 T. E. 
107 n, Willes, Hi. 

(</) Co. Lit. \8h,et seq., 22 a. 

(/■) Co. Lit. 20 a ; Stafford (Earl) v. 
Bucliley, 2 Ves. sen. 170, 180; Doe v. 
Clarli, 5 B. & Aid. 458 ; Doe v. Simpson, 
4 Bing. N. C. 333 ; 3 Man. & G. 929. 
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justice. The proceedings were entered upon tlie records of the 
court and, with some aid from statutes, became available as 
common forms of conveyance (s) . By certain statutes of which 
the principal is 34 & 35 Hen. VIII. c. 20, tenants in tail are 
restrained from barring their estates tail(i). 

A Fine was originally the compromise of an action concerning Fine, 
the land whereby the title was acknowledged and finally con- 
firmed by the agreement of the Tparties, finalis concordia. A fine 
levied by tenant in tail, whether in possession, or in remainder, 
or merely as heir in expectancy, was effectual to bar all his issue 
in tail ; but it was not alone effectual to bar estates or interests 
limited to take effect after or in defeasance of the estate tail. 
The efficacy of a fine rested principally upon the Statute of 
Fines, giving a conclusive force to a fine with proclama- 
tions {u). 

A common recovery was originally a real action in which the EecoYery. 
land in question was recovered by judgment of the court. A 
recovery suffered by tenant in tail was efi^ectual to convey a clear 
fee simple discharged of the estate tail and of all the estates and 
interests limited to take effect after or in defeasance of the estate 
tail. But it was an essential ground of this proceeding that the 
writ or prcecipe should issue against the actual tenant of the free- 
hold : consequently it could not be carried out without his con- 
currence {x). The efficacy of a recovery rested principally upon 
the decision in Taltarum's Case (y). 

The process of barring estates tail by Fines and Eecoveries Fines and 
was abolished by sect. 2 of the Fines and Eecoveries Act, ^^^i^Ji^ecf^ 
1833 (z), which gives (sects. 15 & 18) a general power to tenants and new 
in tail to dispose of the lands entailed for an estate in fee simple e'ntaiiiiig '^' 
absolute, or for any less estate, to be exercised in the manner substituted, 
and with the consents and subject to the restrictions contained 
in the Act. The formalities prescribed by the statute must be 
strictly pursued, and the omission of any one of them will 
invalidate the transaction. But the court may enforce the 
specific performance of a contract to execute a disentailing 

(.v) See Jennings' Case, 10 Co. 44 a ; Ex. 14.5 ; 41 L. J. Ex. 120. 

Martin v. Stra'c/mn, 5 T. K. 107 «, (w) 4 Hen. VH. c. 24 ; explained 

Willes, 444. by 32 H. VIII. c. 36 ; see J/urtiii v. 

(0 Aottingluiin QSarl) v. Miinson Strachan, 5 T. E. 107. 

{Lord), Dy. 32 a, pi. 1 marginal note ; (x) Irrsim v. Pearman, 3 B. & C. 

Johmon V. Dei'ly {Earl), Pigott, 799. See Pigott, Eecoveries. 

Eecoveries 201 : Grafton {Dulte) v. (?/) Taltarimi's Case, Year Book, 

Zvndon and Birmingham By., .5 Bing. 12 jld. IV., f. 19; see 9 L. Q. E. 1 ; 

JSI. C. 27; 8 L. J. C. P. 47 ; Perhins v. 12 L. Q. K. 301 ; and see jSIu.Hln \. 

Sewell, 1 W. Bl. 6.54 ; 4 Burr. 2223 ; Straclian, 5 T. K. 107 n, Willes, 444. 

Ahergarenny {Earl) v. Brace, L. E. 7 (:r) 3 & 4 Will. IV. u. 74. 
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assurance, or may rectify a mistake in a disentailing assurance, 
which has been actually enrolled {a). 
Base fee. A fine by barring the issue in tail only, and not the estates 

subsequently limited, conveyed what was called a base fee an 
estate of the quality of a fee simple and descendible to the heirs 
general of the grantee, but determinable by failure of the issue 
in tail, upon which event the subsequent limitations took 
effect (?>). 

By the Fines and Eecoveries Act, " The expression ' base fee ' 
shall mean exclusively that estate in fee simple into which an 
estate tail is converted where the issue in tail are barred, but 
persons claiming estates by way of remainder or otherwise are 
not barred." Such an estate is created by a disentailing deed 
under the statute, when executed without the required consent of 
the protector of the settlement (c). 



Reversion. 



Particular 
estate. 

Reversion 
after fee tail. 



Remainder. 



If a tenant in fee simple granted to another for a term of life, 
the alienation of the fee was partial only, in respect of duration 
of time, the residue being left in the grantor ; and upon the 
determination of the estate for life, the possession reverted or 
returned to him or to his heirs; whence the residuary estate 
left by such conveyance was called a reversion, and the estate 
for life was called, in relation to the reversion, a iMrticular or 
partial estate (rf). 

So, upon a gift in fee tail after the statute De donis there was 
a reversion in the donor secured to him by the statute, and upon 
the death of the tenant in tail without issue, whereby the fee 
tail was determined, the possession reverted to the donor or his 
heirs (e) . 

A tenant in fee simple might grant a particular estate, whether 
for life or in tail, to one person, and at the same time grant the 
residue or remainder, technically so-called, of the fee to another, 
leaving no reversion in himself. A remainder is defined to be 
" a residue or remnant of an estate in land, expectant upon a 
particular estate created together with the same at one time " (/). 
So he might grant several particular estates successively in 
remainder, leaving the reversion in himself, or at the same time 



(«) Hall-Dare v. Hall-Dare, 31 Cli. 
D. ^51; 55 L. J. Oh. 154; Green v. 
Paterson, 32 (!li. D. 95 ; 5G L. J. G. ISl ; 
Banlies v. Snuill, 36 Ch. U. 710 ; 5(1 
L. J. Ch. 832. 

{h) Seijiiiors Case, 10 Co. 95 I, Tudor 
L. C. Conv. 158 ; sec Koe v. Dalila-ere, 
5 T. K. 101. 



((■) 3 & 4 Will. IV. c. 74, ss. 1, 34, 3S, 
39. 

(^0 Co. Lit. 22 l> ; and see ib. 142 h. 

(e) Co. Lit. 22 a ; see Martin v. 
Strueluni, 5 'I'. R. 107 ii ; Due v. BaM- 
werc, 5 T. K. 104. 

(/) Co. Lit. 49 a, 143 a. 
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granting away the ultimate remainder in fee without leaving any 
reversion. 

The grant of an estate in fee simple exhausted the power of No reversion 
the grantor ; no reversion was left nor could any remainder be after'a^fee ^' 
limited after such estate. On the determination of a fee simple simple, 
for want of heirs, per defectum sanguinis, the land fell back to 
the lord by right of escheat, which was not an estate in the land, 
strictly so called, but a right incident to the seignory (r/). A fee 
simple conditional at common law was equally extensive in this 
respect, and left no reversion or residue at the disposal of the 
grantor (/(). 

The grant of a partial or particular estate only, as an estate Tenure 
for life or an estate tail, created a relation of tenure between the tenan^^and 
tenant of the particular estate and the reversioner, to which reversioner, 
fealty and services were incident according to law or the express 
reservation of the grant. The statute Quia emptores, which 
abolished sub-infeudation, was expressly confined to alienations 
of the fee simple and did not affect tbis tenure of particular 
estates to the reversion, which may still be created. It has been 
called an imperfect tenure, as distinguished from the perfect 
tenure incident to the seignory of the fee, in which the rent and 
services are incident to the seignory ; in the imperfect tenure 
they are incident to the reversion (t). A grant of a particular 
estate and at the same time of the remainder in fee, retaining 
no reversion, is within the statute Quia emptores; no new 
tenure is created and both the grantee of the particular estate 
and of the ultimate remainder hold immediately of the lord of 
whom the grantor held before (/c). 

If a man make a gift in tail, without any express reservation, Services, etc., 
the donee holds of the donor by the same services as the donor reversion." 
holds of the next superior lord ; as was the case with a grant in 
fee simple conditional at the time of the passing of the statute 
De donis ; and before the statute the donee held of the donor as 
of his person, but since the statute he holds of him as of his 
reversion. If a man makes a lease for life and reserve nothing, 
he shall have fealty only, though the lessor hold over by rent or 
•other services. But if in such cases there be made a special 
reservation of rent or services, the terms of the tenure are 
regulated by the express reservation (I). The fealty and other 

0/) See iinte, p. 20. '.i:! ti, 142 b ; Co. Cop. s. 31, Tracts, 

(/() Doe V. Simpson, i Bing. N. C. p. 48. 

333 ; 3 Man. & G. 929. As to the Qi) Co. Lit. U2 h, et seq. ; Butler's 

.creation of a base fee, see tinte, p. 28. note (2) to Co. Lit. 327 a. 

(0 18 Ed. I. s. 3 ; Co. Lit. 22 a, et seq., (I) Co. Lit. 22 a, H2 h, 151 i. 
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services are incident to the reversion and pass with it ; the fealty 
inseparably, but the services are separable. The reversion, in 
respect of the fealty, rent or other services reserved or incident 
thereto, is a present and immediate interest ; though in respect 
of the possession of the land it is future (??t). 



Freehold 
estates. 



Estates for life and estates of inheritance, being the estates 
admissible at common law in land of freehold tenure, are called 
freehold estates. An estate for life is sometimes called specially 
an estate of freehold, or the freehold, as distinguished from the 
inheritance, which in this sense includes the freehold (?i). 

" The word freehold is now generally used to denote an estate 
for life, in opposition to an estate of inheritance. Perhaps, in 
the old law it meant rather the latter than the former. It is 
known that fees were held originally at the will of the lord ; then, 
for the life of the tenant ; that afterwards they were descendible 
to some particular heirs of tbe body of the tenant ; then, to all 
the heirs of his body ; and that in succession of time the tenant 
had the complete dominion or power over the fee. The word 
freehold always imported the whole estate of the feudatory, but 
varied as that varied " (o). 

Thus the term freehold is used to denote the quantity or dura- 
tion of estates as well as the tenure of the land ; and, as applied 
to estates, even a customary tenant or copyholder may be said to 
have a freehold. "A tenant in fee simple, fee tail, or for life is 
said to have a freehold interest, whatever his tenure may be; but 
none except he who holds or did hold by knights service, in free 
socage, or in frankalmoign can be said to have a freehold 
tenure " (p). 



Lease for 
years. 



A lease for a term of years or any certain duration of time was 
originally considered at common law not to convey any estate in 
the land. The tenant or termor, though de facto in possession, 
was considered to hold the land in the name and on behalf of the 
freeholder who let him into possession, and who through him 
still retained the possession in law. He was in the position of 
an agent or bailiff entrusted with the possession (g). 

His right was founded on the lease or contract which entitled 
him to enter and occupy during the term and upon the conditions 



(m) 2 Cruise, Dig. tit. 17, ss. 13, 14, 
15, 18 etse/i. 

(n) Co. Lit. 42 b. 

(d) Butler's note to Co. Lit. 266 b ; 



see ante, p. 22. 

{p) Blackstoue on Copyholdei-s, Tracts, 
p. 223 ; Co. Lit. 43 b. 

(q) Butler's note to Co. Lit. 330 b. 
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agreed upon ; and if ejected or disturbed in possession it gave 
him a personal action for the breach of contract, but no remedy 
by real action in respect of the land itself. A recovery in a real 
action against the freeholder defeated the possession of the termor 
by establishing a title paramount to that under which the posses- 
sion was given ; and even a recovery suffered by the collusion of 
the lessor had the same effect, until a statute was passed enabling 
termors to falsify recoveries under feigned titles (?■). 

In course of time the interest of a lessee for years, after it was Estate of 
perfected by entry, came to be recognised and protected in other '^^^^'^' 
respects as an estate in the land. In the personal action of 
ejectment, judgment was given for the recovery of the term, with 
a writ of possession. The doctrines of tenure were extended to 
it, so that the lessee was bound to fealty, and the rent reserved 
became rent service recoverable by distress. The right of the interesse 
lessee for years before entry was called an interesse termini (s). 

But tlie estate of the termor or leaseholder has never ceased to Leaseholds or 
be considered, like the lease or contract upon which it is founded, are personal 
of the nature of personal property. It passes, as such, to the estate. 
executor or administrator, and not, as real estate, to the heir. 
Such estates are called leasehold in contrast io freehold. They 
are called chattel interests, as being personal estate, and also 
chattels real, the subject of property being land or realty, to 
distinguish them from goods or chattels strictly jJ«rsowaZ {t). 

{/■) 21 Hen. VIIl. c. 15. ejectione finnie ; but only damages." 

(.s) Co. Lit. 4.5 b, 46 a, li. See post, Hale, Hist. Com. Law, 201. See 3 

p. 150. "Till the reiga of Edward IV. BJackst. Com. 200. 

the possession was not recovered in an (f) A?ite, p. 6 ; post, p. 154. 
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Section III. The Seisin and Conybyancb op Fbeehold 
Estates. 

Seisin — feoffment by livery of seisin — livery for particular estate and 
remainder — limitations shifting the seisin. 

Rule against abeyance of seisin — limitation of future estates — remainders. 

Possession of leasehold — lease for years — lease for years with remainder of 
freehold — lease to commence bifuturn. 

Deed of feoffment — statutory requirements of feoffment. 

Freehold novr lies in gi'ant — rules of limitation in grants — limitation to 
grantor or his heirs, at common law — creates a new title by statute. 

Things lying iu grant —reversions and remainders — incorporeal heredita- 
ments. 

Attornment to grant at common law — abolished by statute. 

Release — conveyance by lease and release. 

Disseisin — conveyances having tortious operation. 

Rights of entry and of action. 

Seisin of the jn the earlier common law the word " seisin " described " the 

freehold. -,11 ^■ 1 ,c i- ^ 

common law possession, and was applied as freely to a pig s 
ham as to a manor or field " {a). At a later date the word was 
restricted to land of freehold tenure, and then signified the 
possession of the fee or freehold estate : the freeholder was 
described in law as seised, or invested with the seisin. The 
tenant in the actual possession or seisin was presumptively- 
seised of an estate in fee simple. If entitled only for a 
particular estate, he held the seisin not only in his own right, 
but also in right of all the estates in reversion or remainder 
under the same title ; the owners of which participated in the 
seisin in order of succession, and were described as seised in 
reversion or in remainder ; for the actual seisin represented the 
fee, or all the estates into which it might be sub-divided (&). 
Feoffment by The seisin, as representing the fee, was also used as the means 
of conveyance. Feoffment or the conveyance of a freehold estate 
was effected by livery of seisin, that is, by an actual delivery of 
possession. This originally constituted the efficient and essential 
act of conveyance, words being required only to explain the act, 
and, when necessary, to limit and direct the estates for which it 
was intended the seisin should be held (c). 

(a) Cochrane v. Moore, 25 Q. B. D. Seisin, 4. 
.57, 65 ; h^ L. J. Q. B. 377 ; Co. Lit. (i-) Co. Lit. i8, 49 : Williams, Seisin, 

49 a, 1.53 a ; Williams, Seisin, 4. 99 ; Go. Lit. 49 11, 50 a, b, as to when 

(Jj) Leach v. Jay, 9 Ch. D. 42 ; a freehold might pass without livery. 

Coju-stakev. Iloper, [1908] 2 Ch. 10; 77 Butler's note (1) to Co. Lit. 271 l and 

L. J. Ch. 610 ; Co. Lit. 143 a ; Butler's to 330 h ; see Doe v. Taylor, 5 B. k Ad. 

note (1) to Co. Lit. 266 S ; and cases 575; 1 Hayes Conv. 12. 
cited, ante, p. 4, n. (/) ; Williams, 



livery of 
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A feoffment might be made with an express appropriation of Feoffment for 
the seisin to a series of estates in the form of particular estate estate and 
and remainders, and the livery to the immediate tenant was then remainder. 
effectual to transfer the seisin to or on behalf of all the tenants 
in remainder, according to the estates limited. But future estates 
could only be limited in the form of remainders, and any limita- Liniitations 
tions operating to shift the seisin otherwise than as remainders seisin, void, 
expectant upon the determination of the preceding estate were 
void at common law. Thus, upon a feoffment, with livery of 
seisin, to A. for life or in tail, and upon the determination of his 
estate to B., the future limitation takes effect as a remainder 
immediately expectant upon A.'s estate (d). But upon a feoffment 
to A. in fee or for life, and after one year to B. in fee ; — or to A. 
in fee, and upon his marriage to B. in fee ; — or to A. in fee or for 
life, and upon B. paying A. a sum of money to B. in fee, — the 
limitations shifting the seisin from A. to B. at the times and in 
the events specified, as they could not take effect as remainders, 
were wholly void at common law (e). Such limitations became 
possible in dealing with uses and in dispositions by will, as will 
appear hereafter. 

The exigencies of tenure required that the seisin or immediate Buie against 
freehold should never be in abeyance, but that there should at all the^ei"s?n.° 
times be a tenant invested with the seisin ready, on the one hand, 
to meet the claims of the lord for the duties and services of the 
tenure, and, on the other hand, to meet adverse claims to the 
seisin, and to preserve it for the successors in the title (/). 

This rule had important effects upon the creation of freehold Limitation 
estates; for it followed as an immediate consequence of the rule, 
as also from the nature of the essential act of conveyance by 
livery of seisin, that a grant of the freehold could not be made to 
commence at a future time, leaving the tenancy vacant during 
the interval (g). 

As a consequence of the same rule if a feoffment were made to Limitation 
A. for life and after his death and one day after to B. for life or t^g freehold. 
in fee, the limitation to B. was void, because it would leave the 
freehold without a tenant or in abeyance for a day after the death 
of A. (70. 

A remainder limited to an uncertain person or upon an Remainders. 

(d) Co, Lit. 143 a ; Williams, Seisin, As to the application of this rule in the 
67, 169. case of equitable estates, see post, p. 108. 

(e) Co. Lit. 378, et seq. ; Fearne, (^) Buclder's Case, 2 Co. 55 a; Cc. 
Cont. Bem. 307. Lit. 217 a. 

(/) Butler's note (1), Co. Lit. 312 I. (Ji) Fearne, Cont. Bem. 307. 

L.P.L. D 

Digitized by Microsoft® 



of future 
estates. 



34 



PART I. CHAP. I. THE LAW OF FREEHOLD TENURE. 



Remainder 
in abeyance 
pending the 
particular 
estate. 



Possession of 
leasehold. 



Lease for 
years did not 
require livery. 



Statute re- 
quiring leases 
to be in 
writing. 



Statute r<;- 
quiring deed. 



uncertain condition, and so long as the uncertainty lasted, became 
known as a contingent remainder. A remainder limited absolutely 
and to a determinate person, or which had become absolute and 
certain in ownership by subsequent events was a rested remainder ; 
the remainderman was presently invested with a portion of the 
seisin or freehold (i). 

The seisin or freehold in remainder might be in abeyance 
during the continuance of the particular estate ; for the present 
seisin of the tenant of that estate was sufficient to satisfy all the 
requirements of tenure, and it represented and supported all the 
future estates and interests, whether vested or contingent, in 
the fee. But it was essential that it should have become certain 
and absolute at the time when the particular estate determined ; 
and if not then ascertained, so as to be capable of taking up the 
seisin, it failed altogether, and the next estate in remainder took 
immediate effect (/«). As will be mentioned hereafter, contingent 
remainders, which alone were affected by the feudal rule respect- 
ing the abeyance of the freehold, are now preserved from 
destruction by statutes (J). It may also be observed here, that 
a contingent remainder, whether legal or equitable, is void if 
obnoxious to the rule against perpetuities, unless saved by the 
statute De donis (m). 

As before stated, the word seisin has ceased to be used to 
describe the interest of a tenant for years or leaseholder in his 
own right ; he has no participation in the freehold, and is 
described in law simply as iwssessed. But his possession, 
being referred to the title of the freeholder under whom 
he holds, constitutes the seisin. The freeholder is still 
described as seised, though his seisin is subject to the lease 
for years (h). 

As a lease for years did not import a transfer of the seisin or 
freehold, it required no livery ; and at common law a lease for 
years might be made by mere parol, without deed or writing. 
The Statute of Frauds, 29 Car. II. c. 3, s. 1, required all leases 
to be made in writing and signed by the lessor or his agent ; 
excepting (s. 2) leases not exceeding three years from the making 
and on which a rent of two-thirds at least of the full value is 
reserved. The statute 8 & 9 Vict. c. 106, s. 3, enacted that all 



(i) Fearne, Cont. Rem. 215, see ante, 
p. 32, 

(70 Fearne, Cont. Rem. 3, 281, 307. 
See ^;ct- FarwellJ., Re Askforth, [1905]. 
1 Ch. 535, at p. 542, et seq. ; 7i L. J. Ch. 
361. 

(0 Ss^post, p. 240. 



(m) 13 Ed. I., Stat. 1, c. 1 ; AUiss v. 
Blimey, 17 Ch. D. 211 ; Re Ashforth, 
[1905] 1 Ch. 535 ; 74 L. J. Ch. 361. See 
post, p. 318. 

(m) De Grey v. Richardson, 3 Atk. 
469 ; Co. Lit. 200 b ; Butler's note (1) 
to Co. Lit. 330 *, ante, pp. 30, 31. 
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leases, required by law to be in writing, sliould be void at law 
unless made by deed (o). 

If a lease were made for years with remainder over to another Lease for 
for an estate of freehold, for life or in tail or in fee, it was remSndCTof 
necessary for the lessor to make livery of seisin to the lessee for freehold, 
years before entry, in order to pass the remainder. If the lessee 
entered before livery, his estate in the term was perfected by the 
entry and the freehold and reversion was in the lessor; and 
livery of seisin could not afterwards be made without the assent 
of the lessee, because the possession was already in the lessee (p). 

If a lease were made for years with a contingent rema'nder of Lease for 
freehold, the limitation in remainder was wholly void, because contingent 
it left the seisin in abeyance until the happening of the contin- remainder of 
gency ; nor could livery be given for such an estate for want of 
a present certain grantee of the freehold ((7). Thus, "it is a 
general rule, that wherever an estate in contingent remainder 
amounts to a freehold, some vested estate of freehold mast 
Ijreeede it" (r). 

A lease for a term of years might be made to commence in ^^<^^se for 
futuro, though a grant of the freehold could not ; because such menoe in 
lease was merely an executory contract as to the possession, Mu'-o. 
which might be executed at the time agreed upon ; " as if a man 
make a lease for years to begin at Michaelmas next ensuing, it is 
good"(s). 

A deed or charter of feoffment was generally used to attest the Deed or char- 
livery of seisin and record the terms of the grant. Livery of ^^.^t^ 
seisin was then expressed to be made according to the form of 
the deed, secundum formam cartm ; and a memorandum of such 
livery was endorsed upon the deed. The deed or charter was 
not necessary to the feoffment at common law ; and in case of 
variance between the terms of the deed and of the feoffment, the 
latter as the efficient act prevailed ; unless the feoffment was 
expressly made according to the form of the deed, when the deed 
regulated the effect of the feoffment (0- 

The Statute of Frauds, 29 Car. II. c. 3, s. 1, first made a statutory re- 
quirements of 

(») See Co. Lit. i8 a, 200 I. (tr) Sharif s Ciixe, 5 Co. 26 a ; Samme's feoffiment,— 

ip) Co. Lit. 49 a ; Williams, Seisin, Case, 13 Go. .54 *. Thus—" If a man anting. 

100. See Doe v. TayUr, .5 B. & Ad. make a charter in fee and deliver seisin 

57.5. for life secundum furmani ciiHcc, the 

(jl) Ante,^. 'i'A ; Co. Lit. 217 a. whole fee sim()le shall pass." — '-If a 

()■) Feaine, Cont. Bern. 281, See man make a lease for years by deed and 

Liiyd V. Brooking, 1 Vent. 188. deliTcr seisin according to the form and 

(«) Barwiek's Case, 5 Co. 94 h. See effect of the deed, yet he hatli but an 

Keale v. Mackenzie, 1 iM. & W. 747, estate for years and the livery is void." 

759 ; and see ante, p. 31. Co. Lit. 48 a. 

D 2 
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Deed. 



writing necessary to a feoffment by enacting " that estates made 
or created by livery and seisin only, or by parol, and not put in 
writing and signed by the parties so making or creating the 
same, or their agents thereunto lawfully authorized by writing, 
shall have the force and effect of estates at will only." And the 
Eeal Property Act, 1845, s. 3, enacted "that a feoffment made 
after October 1, 1845, other than a feoffment made under a> 
custom by an infant, shall be void at law unless evidenced by 
deed " (m). 



Freehold now 
lies in grant 
as well as in 
livery. 



Kules of 
limitation in 
grants. 



Limitation to 
grantor at 
common law. 



The same statute dispeiased with livery of seisin altogether by 
enacting (s. 2) that " after 1 October, 1845, all corporeal tene- 
ments and hereditaments shall, as regards the conveyance of the 
immediate freehold thereof, be deemed to lie in grant as well as 
in livery." Since this enactment a deed of grant alone is 
sufficient to convey freehold estates, and feoffment by livery of 
seisin may be described as obsolete, excej)t in the case of a 
conveyance by a minor of gavelkind lands in Kent (x). The 
word " grant " has ceased to be a term of art, if indeed it ever 
was (y). 

It will be observed that no attempt has been made to alter the 
rules of common law above stated concerning the limitation of 
estates ; and although a deed of grant is now made effectual to 
pass the seisin and freehold without livery, it is not made effec- 
tual to pass the seisin infuturo, or to shift or suspend the seisin, 
or to leave it in abeyance. The same rules of limitation of estates 
apply now to a grant of the freehold, as before applied to a feoff- 
ment by livery of seisin (z). It is different with a grant operating 
under the Statute of Uses to be noticed hereafter (a). 

It was impossible for a person to make a direct conveyance to 
himself, so as to alter his title to his own property and take as 
purchaser from himself, by feoffment, grant, or any mode of 
conveyance known to the common law. The maxim applied 
"ne^no potest esse ag ens et patiens " ; he could not be both feoffor 
and feoffee, or grantor and grantee. So, if upon a feoffment or 
grant he limited the estate to himself for life, with remainder to 
another, the remainder was void for want of a particular estate 



(a) 8 & 9 Vict. c. 106. See Zimhler 
V. Abrahams, [1903] 1 K. B. 577 ; 72 
L. J. Q. B. 103. It might be effective 
as an agreement ; see Leake, Contracts, 
pp. 166, et seq. 

[x) See Me 3/askeU and Goldfinch's 
Contract, [1895] 2Ch.525j 64 L.J, Cb. 
678. 



(y) Conveyancing and Law of Pro- 
perty Act, 1881 (44 & 45 Vict. c. 41), 
s. 49. See Chester v. WiUan, 2 Wms. 
Saund. 283, and notes. 

(«) See ante, p. 33 ; Dm t. Prince, 
20 L. J. C. P. 223. 

{a) Post, Part I. Chap. IIL " Law of 
Uses." 
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to support it (b). By making a conveyance to another and taking 
a re-conveyance to himself and his heirs, lie might acquire a new 
title by purchase, which, if effective, would make an important 
difference in tracing the descent (c). 

Nor could a person by any common law conveyance make his 
lieir a purchaser, for it was a maxim that hmre est pars anteccs- 
soris. Thus, if a man made a gift in tail, or a lease for life, 
with remainder to his own right heirs, the limitation of the 
remainder was inoperative, being merely descriptive of the 
reversion remaining in him ; so if the remainder were limited to 
the heirs male of his own body, this was a void remainder, for 
the donor could not make his own right heir a purchaser (d) . 

By the statute 3 & 4 Will. IV. c. 106 (the Inheritance Act, 
1833), s. 8, it is enacted that " when any land shall have been 
limited by any assurance (executed after 81st December, 1833), 
to the person or to the heirs of the person who shall thereby 
have conveyed the same land, such person shall be considered 
to have acquired the same as a purchaser by virtue of such 
assurance, and shall not be considered to be entitled thereto as 
his former estate or part thereof" (e). 

In the case of land where the title held has been registered under 
the Transfer of Land Acts, 1875 and 1897 (/), written instru- 
ments are not dispensed with, nor is the old method of convey- 
ancing entirely superseded (g). 



Limitation to 
heirs of the 
grantor. 



Limitation to 
grantor or his 
heirs creates 
new title by- 
statute. 



Registered 
land. 



The distinction between grant and livery referred to the subject 
of conveyance. Things incapable of actual possession, of which, 
therefore, no livery could be made, were said to lie in grant, 
that is to say, were conveyed by a deed of grant {h). 

Eeversions and remainders, being incapable of possession 
during the continuance of the particular estate, were not the 
.subject of livery, but were conveyed by deed of grant (i). If the 

(i) Binqham's Case, 2 Co. 91 ; per 
Hale, C. J., in Pibus v. Ifitford, 1 Vent. 
378 ; Southcot v. Stoivcll, 2 Mod. 210 ; 1 
Sanders, Uses, 129. From the prin- 
ciple of the common law that husband 
and wife are one person, it followed that 
a husband could not during the coTer- 
ture by any conveyance at common 
law limit an estate to his wife. 

(c) Co. Lit. 12 h ; Boe r. Morgan, 7 
T. K. 103. A person might also con- 
vey to himself under the Statute of 
Uses. See Hex v. Baldwere, 5 T. E. 
104. 

(d) Co. Lit. 22 l, " without departing 
of the whole fee simple out of him." 
£freswold's Case, Dyer, 156 a. 



Distinction of 
grant and 
livery, — 
things lying 
in grant. 

Eeversions 

and 

remainders. 



{e) Heywood v. Heywood, 34 Beav. 
317 ; Kiinson v. Barnes, L. E. 7 Eq. 250. 
See 1 Hayes Couv. 315. 

(/) 38 & 39 Vict. c. 87 ; 60 & 61 
Vict. c. 65. 

(ff) Capital and Counties Bank v. 
Bhodes, [1903] 1 Ch. 631 ; 72 L. J. Ch. 
336. See forms published with the 
Land Transfer Eules, 1903. 

(Ji) As to the meaning of the word 
"grant," see Shep. Touch. 228 ; Chester 
V. Willan, 2 Wms. Saund. 283; Doe\. 
Prince, 20 L. J. C. P. 223 ; Convey- 
ancing and Law of Property Act, 1881 
(11 & 45 Vict. c. 41), s. 49. 

(0 See Boe v. Cole, 7 B. & C. 243. 
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Future 
limitations of 
reYersions and 
remainders. 



Incorporeal 
heredita- 
ments. 



tenant of the particular estate and the reversioner joined in a 
feoffment, though without deed, it was supported by means of 
an imphed surrender of the particular estate to the reversioner 
preceding the livery by him (k). So, a feoffment by the rever- 
sioner to the tenant of the particular estate might be supported 
by an implied surrender of the particular estate preceding the 
livery [I) . 

Future limitations of an estate in reversion or remainder were 
subject to the same rules as a feoffment of the present seisin. A 
grant of a reversion or remainder could not be made to A. from 
Christmas next, or to A. for life and after his death and one year 
to B. ; but it might be made for a particular estate with re- 
mainder, vested or contingent, as to A. for life with remainder to 
B., or with remainder to the heirs or children of B. not yet 
born (?»)• 

The class of rights and interest in land known as incorporeal 
hereditaments, comprising seignories, rents and services, rights 
of profit or use in the land of another, as rights of common, rights 
of way and the like, when taken as separate subjects of property 
and not as incident or appurtenant to other land, being incapable 
of actual possession or seisin, lie in grant, that is, are conveyed 
by deed of grant ; nor can any estate or interest in them be 
created except by deed {n). 



Attornment 
to grant 
necessary at 
common law. 



Grant made 
effectual 
without 
attornment 
by statute. 



Upon the grant of a manor or seignory to which tenure with 
rent or other services was incident, attornment or consent of the 
tenant to hold of the grantee was necessary at common law to 
give effect to the grant, as it was to perfect a grant of the rever- 
sion of a particular estate, for years, or for life, or in tail (o). 
The necessity for attornment in these cases was taken away by 
the statute of 4 Anne, c. 16 ; but the statute provides that the 
tenant shall not be ijrejudiced or damaged by payment of any 
rent to any grantor, or by breach of any condition for non-pay- 
ment of rent, before notice shall be given to him of such grant by 
the grantor (29). And the Distress for Rent Act, 1737 (q), after 



(7.;) Bredon's Case, 1 Co. 76 a ; Tre- 
jjort's Caxi/, 6 Co. 15 « ; seeZfyev. Lyncs, 
3 B. & G. 388 ; Co. Lit. iSb. 

(V) Lancasfel v. AUer, Dyer, 358a. 

(»() See anle, p. 33 ; 1 Hayes Conv. 
21. 

(«) Co. Lit. 9 J, 40 a, 121 S, 172 a ; 
Somerset f^Dulte) v. Furjioell, 5 B. & C. 
875 ; Gtii-iliiicr v. ^^'iUiamson, 2 B. & Ad. 
33lj ; see Cunjton v. Lithel/ye, 2 Wms. 
Saund. 362 n. (c). 



(o) Thnrsliy v. Plant, 1 Wms. Saund. 
281 u (4) ; Tigers \. St. Paul's {Deaii), 
14 Q. B. 909 ; 19 L. J. Q. B. 84. See 
Butler's note (1), Co. Lit. 309 a. The 
attornment of a tenant could not be 
compelled eyen in Chancery. Gary, 
p. 5. 

p)) 4 Anne, c. 16, ss. 9, 10 ; Be 
Kicholls V. jSaunden, L. R. 5 C. P. 589 ; 
Cook V. Guen-a, L. R. 7 C. P. 132. 

(2) 11 Geo. II. c. 19, s. 11. 



Digitized by Microsoft® 



SECT. III. SEISIN AND CONVEYANCE OP FREEHOLD ESTATES. 39 

reciting that the possession of estates in land is rendered very Attornment 
precarious by the frequent and fraudulent practice of tenants in '"atmln^voki 
attorning to strangers who claim title to the estates of their 
landlords or lessors, enacts that all such attornments of any 
tenants shall be absolutely null and void, and the possession of 
their respective landlords or lessors shall not be anywise changed, 
altered or affected by any such attornments. 

A grant of a reversion or remainder to a person having a prior Eelease. 
vested estate in the land was distinguished as a Release. Such 
conveyance, like a grant, required to be by deed under seal, and 
differed from a grant only in its special effect and operation in 
enlarging the previous estate (?•). 

A lessee for years, or even a lessee at will, after entry, might Release to 
take the freehold reversion by release ; but not before entry, yg^Jg °' 
because he then had but an interesse termini and no possession, 
and the release by way of enlarging an estate could only operate 
upon a possession ; before entry there was no reversion and the 
immediate freehold could only pass by livery (s). 

The capacity of a lessee for years to take the reversion by Conveyance 
release, supplied the means in early times of conveying an bTieTse°ancl 
immediate freehold without livery of seisin. A lease for a year release 
was first made under which the lessee obtained possession by livcry. 
entry, and was then in a position to take the reversion by 
release. By the lease and release thus executed the freehold 
was conveyed as effectually as by feoffment with livery of 
seisin (i)- 

After the passing of the Statute of Uses {u) the necessity of an Lease for 
actual entry to perfect the estate of the lessee was obviated by targairfand 
making a bargain and sale for a year instead of a lease for a sale without 
year at common law ; a use was thereby created in the lessee ^" '^^' 
which was at once executed in possession by mere force of the 
statute, as hereafter explained. In this form the conveyance by 
lease and release, without entry or livery of seisin, continued 
in use for the transfer of freehold estates until quite recent 
times (x). 

The statute 4 Vict. c. 21, s. 1, further simplified this mode of statute 

conveyance by rendering a release alone as effectual for the making re- 

'' -J o _ lease effectual 

conveyance of freehold estates as if the releasing party had also without lease. 

()■) Lit. s. 465 ; Co. Lit. 273 a; as to (0 2 Sanders, Uses, 62, citing Year 

the different kinds and operations of Books, 11 Hen. TV., 33; 21 Ed. iV. 21. 

releases, see Lit s. 444 ; Co. Lit. ib. ; 00 27 Hen. VIII. c. 10. 

Butler's note (1) to Co. Lit. 267 a. («) 2 Sanders, Uses, 62 ; see ^Wif, 

(a) Co. Lit. 46 b, 270 a. See Doe v. p. 85. 
Wallier, 5 B. & C. HI. 
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I^ease and 
release 
superseded 
by grant. 



executed a deed of bargain and sale or lease for a year for giving 
effect to such release. 

But tlie conveyance by lease and release is now superseded 
altogether by a simple direct conveyance by deed, or a transaction 
under the Transfer of Land Acts {y) . 



Disseisin. 



Disseisin 
divested 
remainders 
and reversion. 



Conveyances 
having 
tortious 
operation, — 
feoffment by 
tenant of 
particular 
estate, 



operated as a 
forfeiture. 



Disseisin was a wrongful entry upon the land and ouster or 
dispossession of the freeholder. An entry, or perception of the 
rents and profits, under colour of an adverse title, although 
evidence of an ouster, might be explained by the circumstances, 
and not amount to a disseisin (z). The disseisor acquired, by 
his wrongful act, an estate in fee simple, as against all but the 
real owner, and upon this title he might maintain an action of 
ejectment against a stranger to the title who had ousted him (a). 
The disseisee retained a mere right of entry which, if exercised 
within the limits of time which were periodically fixed by law, 
revested the estate in him (b). 

Disseisin of the tenant of a particular estate disseised or 
divested all the estates in remainder or reversion, and con- 
verted them into mere rights of entry, exerciseable in their 
order of succession (c) . 

The tenant himself of the particular estate whether for life, or 
for years, having the actual seisin, had it in his power to make 
a feoffment to another by livery, which effectually conveyed the 
fee, if it in terms imported to do so, irrespectively of his own 
estate or interest ; and such feoffment disseised all the estates 
in remainder or in reversion dependent upon his seisin and 
converted them into rights of entry (d). Feoffment by tenant in 
tail operated rightfully at common law, but was provided against 
by the statute De donis, giving a writ oi formedon to the issue 
or reversioner or remainderman. It therefore took away the 
right of entry and left only the right of action under the 
statute (e). 

But such act on the part of the tenant for life or for years was 
a direct breach of the conditions of his tenure, and operated as 
a forfeiture of his estate, which thus became merged or ex- 
tinguished in the reversion or seignory, and the reversioner or 



(?/) See ante, p. 36. 

(1-) Jerritt v. Wcnre, .S Pri. 675 ; 
JBvshly V, Dixon, 3 B. & C. 298. See 
Lycll V. Kennedy, 14 A. C. 437 ; .'59 L. J. 
Q.' B. 2R8. 

(«) Axker V, WlntUck, L. R. 1 Q. B. 
1 ; Leach v. Jay, 9 Ch. D. 42 ; 47 L. J. Ch. 
876 ; Rosenlurg v. Covh, 8 Q. B. D. 162 ; 



51 L. J. Q. B. 170 ; Pern/ v. ClissoU, 
[1907J A. C. 73 ; 76 L. J. P. C. 19. 

(J) See jiost, p. 42. 

(c) See tnite, p. 32. 

(^) Co. Lit, 330 J, and Butler's note 
(1) ib. 

(?) Co. Lit. 326 J, 327 a, h ; see ante, 
p. 26. 
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next remainderman became entitled to the immediate possession 
with the right to enter accordingly (/). 

In such ease if the next estate in remainder was then in 
contingency so that it could not take effect in possession, it 
failed altogether, and the next vested remainder took immediate 
effect, because the freehold could not remain in abeyance. Con- 
tingent remainders might thus be destroyed by a feoffment of 
the tenant of the particular estate; and it was formerly the 
practice to use feoffments for this purpose (g). Sect. 4 of the 
Eeal Property Act, 1845 (h), provided that a feoffment executed 
a,fter October 1, 1845, should not have a tortious operation. It is 
possible that the courts would have held that this enactment 
had overridden the decided cases (i). But the matter was put 
beyond doubt by sect. 8 of the same statute, which provided that 
contingent remainders should be capable of taking effect, not- 
withstanding the determination by forfeiture of any preceding 
estate of freehold in the same manner as if such determination 
had not happened. 

A fine or recovery, in general, had the same efficacy as a 
feoffment in conveying the fee, if it purported to do so ; and if 
by a tenant for life, it induced a forfeiture of his estate if the 
estate in remainder were vested, but destroyed contingent re- 
mainders immediately expectant (/c) . This cause of forfeiture 
was abolished by the Fines and Keeoveries Act, 1833, s. 2(/). 

Conveyances by deed without livery, as a grant, release, or a 
lease and release, in whatever terms, had no effect beyond the 
estate and interest which the person executing might rightfully 
convey. Those conveyances only which operated directly upon 
the seisin, as feoffments, fines and recoveries could operate 
tortiously according to their import, irrespectively of the 
estate of the party conveying (hi)- So, of things lying in 
grant as rents, commons, reversions and remainders, the con- 
veyance, though importing to be in fee, had no tortious effect, 
nor did it induce a forfeiture, for nothing passed thereby but 
that which rightfully might pass (n). 



destroyed 

contingent 

lemainders. 



Contingent 
remainders 
preserved by 
statute. 



Fines and 
recoveries. 



Grant and 
release had 
no tortious 
operation. 



(/) Co. Lit. 233 i, Butler's note, 
ib. ; Co. Lit. 251 u, i, 252 a ; Gilbert's 
Tenures, 38, 39 ; see Boe v. Zpiex, 3 
B. & C. 388. 

(^) Archer's Case, 1 Co. 66 b ■ Hasher 
V. Sutton, 1 Bing. 500. See ^^«.sf, 
p. 238. 

(7t) 8 & 9 Vict. c. 106. 

(i) See Smith v. Clyjford, 1 T. E. 
738. 

(70 Smith T. Clyfford, 1 T. R. 738 ; 



Doe V. Qataere, 5 Bing. N. C. 608. As 
to the effect of a fine or recovery by 
tenant in tail, see ante, p. 26. Fine by 
lessee for years operated only by estoppel 
between the parties and had no ulterior 
effect ; see Fermor's Case, 3 Co. 77 a ; 
Parhhurst v. Smith, 3 Atk. 135, 141. 

(0 3 & 4 Will. IV. c. 74. 

(ill) Co. Lit. 832 a ; Butler's note to 
Co. Lit. 830 a. 

(n) Co. Lit. 251 b. 
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Right of 
entry. 



Right of 
entry lost "by 
descent cast, 



by discon- 
tinuance, 

preserved by 

continual 

claim. 

Eight of 
action. 



Statute 
abolishing 
real actions. 



descent cast 
and discon- 
tinuance. 



Limitation of 
entry or 
action 



An entry on the land within the time allowed by law restored' 
the seisin, and, if made by the tenant of a particular estate, it 
restored or revested the estates in remainder or reversion, which 
were dependent upon the same title. Hence a right of entry 
was sufficient to preserve a contingent remainder (o). It is to 
be observed that the entry of the disseisee before his right is. 
barred by lapse of time restores him to his former title by rela- 
tion back. He may therefore maintain an action against a 
trespasser for a wrong done between the date of disseisin and 
entry (p). And even before a change in the law enabled after- 
acquired freehold estates to be devised, the entry of the disseisee 
validated a devise of lands made while he was out of posses- 
sion (g). 

The right of entry, arising ujDon a disseisin, was lost in certain, 
events ; as by the seisin being cast by descent upon the heir of 
the disseisor, which was technically called a descent cast (r) ; — 
also by an alienation of the fee by the disseisor to another,, 
which was called a discontinuance of the possession (s). On the 
other hand, the right of entry might be kept alive against a 
descent cast by the process of continual claim (t). 

"Where the right of entry was lost there remained a mere 
right of action, to be prosecuted Avithin certain limits of time 
in the form of real action provided for the circumstances of the 
case(«). 

The doctrines concerning rights of entry and of action and 
the proceedings in real actions were highly technical and 
elaborate, and formed a large and complicated branch of the 
law of real property, until the amendments of the law made by 
the Keal Property Limitation Act, 1833 (x). By that statute, 
s. 36, real actions were put an end to with three exceptions, 
which were subsequently abolished, and the action of ejectment, 
or as it is now known, an action for the recovei'y of land, is the 
appropriate remedy at law for the recovery of the possession of 
land. By the same statute the right of entry or action is no 
longer defeated by a descent cast or a discontinuance (s. 39) ; and 
and it is exempted from all other casualties except lapse of time. 
But it must be prosecuted within twelve years next after the 



(«) Archer's Case, 1 Co. 66 J ; Fearne, 
Cont. Rem. 286. 

iji) ISarnut v. Gmldfurd {Earl), U 
Ex. 19 ; 24 L. J. Ex. 281 ; Ocean Acci- 
dent and G%araiitef Coiy. y.lljord Gas 
Co., [1905] 2 K. B. 493 ; 74 L. J. Q. B. 
799. 

ifl) See note 4 to DvjJjm v. Mayo, 2 



Wms. Saund. 380, at p. 401. 

()■) Lit. s. 385 ; Co. Lit. ib. 

(/) Lit. s. 592 ; Butler's note to Co. 
Lit. 325 a. 

(0 Lit. ss. 414, 417, 422, 423. 

(h) See Butler's note (1) to Co. Lit. 
239 a. 

(a:) 3 & 4 Will. IV., c. 27. 
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accrual of the right, unless the person entitled is under 
disability {y). 

A right of entry was not assignable at common law by deed, Assignment 
nor by will ; though it might be released to the person in actual °* "S^it o£ 
seisin of the freehold ; and if not so released it descended to the 
heir [z). A right of entry, whether immediate or future, and 
whether vested or contingent, may now be disposed of by deed : 
Eeal Property Act, 1845 (8 & 9 Vict. c. 106), s. 6 ; and may be 
devised by will: Wills Act, 1837 (1 Vict. c. 26), s. 3; and will 
descend in the same manner as the land, if recovered, would 
descend : Inheritance Act, 1833 (3 & 4 Will. IV., c. 106), ss. 1, 2. 



Section IV. § 1. Descent and § 2. Disposition 
BY Will. 

§ 1. Descent. 

Seisin as root of descent — descent traced from purchaser under the Inheri- 
tance Act. 

Descent restricted to the blood of the purchaser — breaking the descent. 

Half blood excluded at common law — doctrine of possessio fratris — half 
blood admitted by the Inheritance Act. 

Descent in tail. 

Preference of males — preference of the paternal line. 

Primogeniture — parceners. 

Lineal ancestors excluded at common law — collateral descent— lineal 
ancestors admitted by the Inheritance Act — collateral descent 
excluded. 

Eight of representation to deceased ancestor. 

As the seisin presumptively represented the fee, so it was also Seisin the 
taken as the root of descent, — as expressed in the maxim seisina ^°°' °* 
facit stijntem. The title by descent was traced from the person 
last seised (a). The heir originally derived title from the terms 
of the grant, per formam doni, and must accordingly have traced 
his descent from the original grantee or purchaser ; but the 
adoption of the seisin as the root of descent was a maxim 
of convenience to avoid further inquiry into the origin of the 
title (6). 

(y) Eeal Property Limitation Act (a) Co. Lit. 11 J ; Bracton, 65 b ; 2 

1874, 37 & 38 Vict. c. 57. Blackst. Com. 209 ; Williams, Seisin, 51. 

(z) Co. Lit. 21i a, 266 a ; Perkins, (*) See ante, p. 22 ; Wright, Tenures, 

ss. 85, 86, 156, 271 ; see OiiUey v. 185. 
Taylerson, 11 A. & E. 1008, 1020. 
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Seisin of 
heir, 



of purchaser, 



of disseisor. 



Descent from 
purchaser, 
under Inheri- 
tance Act. 



According to the above maxim, an heir, by obtaining seisin in 
fact, (either by entry or through the possession of a tenant), 
constituted himself a new root of inheritance ; his heir was not 
necessarily the heir of the purchaser. The seisin in law which 
vested in an heir before entry was not sufficient to change the 
root of descent from his ancestor, as being the person last 
seised (c) . A purchaser, or person entitled otherwise than by 
descent, had in all cases sufficient seisin to make the root of 
descent (d). A disseisor could transmit the seisin by descent, 
and the descent cast (until January 1, 1834) took away the right 
of entry of the disseisee (e). 

The Inheritance Act, 1833 (/) (applying to all descents after 
that date), restored the original principle of descent by enacting 
that " in every case descent shall be traced from the purchaser." 
But it added the rule that " the person last entitled to the land 
shall be considered to have been the purchaser thereof, unless it 
shall be proved that he inherited the same." This rule, enacted 
as a substitute for the above common law maxim as to seisin, 
" to the intent that the pedigree may never be carried further 
back than the circumstances of the case and the nature of the 
title shall require," more nearly satisfies the original principle of 
reaching the purchaser. 



Descent re- 
stricted to 
blood of 
purchaser. 



Breaking the 
descent. 



Notwithstanding the force attributed to seisin as the root of 
descent, the principle of descent from the purchaser appeared in 
the rule of common law which confined the descent to the blood 
of the purchaser ; according to which rule the heirs on the 
mother's side were excluded from an inheritance descended from 
the father, and conversely (g). The above rule is now included 
as a consequence of the new rule of the Inheritance Act, 1833, 
that in every case descent shall be traced from the purchaser. 

A person taking by descent might by various means acquire a 
new title by purchase and so break the former line of descent 
and constitute himself a new root, not only as regards the seisin, 
but for all purposes. He might thus admit both his paternal 
and maternal lines of heirs, on whichever side the inheritance 
might have descended upon him. The Inheritance Act (s. 3) 
renders a direct conveyance to himself sufficient for this purpose, 
before which enactment it required, at common law, a feoffment 



(c) Co. Lit. 14 i, 15 a; Goodtitle v. 
Neivman, 3 Wils. 516. 

{d) Doe V. Thomas, 3 Man. & G. 815. 

(fi) See ante, p. 42. 

(/) 3 & 4 Will. IV., c. 106 ; Carson, 



Eeal Prop. Statutes, p. 374. 

{(/') Co. Lit. 12 a • Goodtitle v. Wiite, 
15 East, 174 ; Doe v. Willan, 2 B. & 
Aid, 84. See HawHiis v. SIteweii, 1 Sim. 
& S. 257. 



Digitized by Microsoft® 



SECT. IV. DESCENT. 45 

and re-feoffment, or conveyance and re-conveyance, to break the 
line of descent (/;). 

The same principle of descent from the purchaser extended at Half-blood 
common law to the general exclusion of relations of the half common law. 
blood of the person last seised, upon the ground that they were 
as likely not to be, as to be, descended from the purchaser (i). 

Hence the peculiar effect of the possessio fratris, or seisin of a Doctrine of 
brother inheriting from the father, in excluding a brother of the a.^^'S?" 
half blood from the future inheritance. Thus, where the father 
died seised in fee simple, leaving a son and daughter by a first 
marriage and a son by a second marriage, if the eldest son entered 
and died without issue, the daughter inherited and not the 
younger son, though he was next heir to the father, because the 
descent was traced from the eldest son as the person last seised, 
to whom the half brother could not inherit ; but if the elder son 
died without entry, the younger son inherited, and not the 
daughter, because the descent was then traced from the father. 
The inheritance of the sister to the exclusion of the half brother 
was expressed in the maxim, possessio fratris de feoclo simplici 
facit sororem esse h<eredeni{k). 

The Inheritance Act, 1833, s. 9, enacts "that any person Half blood 
related to the person from whom the descent is to be traced by ™*the'in-^^^'^ 
the half blood shall be capable of being his heir; " and it assigns heritance Act. 
the place in which any such relation by the half blood shall 
stand in the order of inheritance, giving priority to the relations 
of the whole blood. 

An heir in tail still claims per formam doni, by substitutional Descent in 
gift and not by right of descent ; and the title to a fee tail must 
in all cases be traced from the original donee in tail (Z). Hence 
the doctrine of possessio fratris had no application to a fee tail, 
for the seisin of the heir in tail did not change the root of 
descent. The half blood coming within the description of the 
entail are as capable of succeeding as the whole blood (m). 

The exigencies of feudal tenure required an efficient tenant to Preference of 
perform the services and duties of the fee. Hence as a general 

(7t) Co. Lit. 12 h ; see ante, p. 36. (0 See ante, p. 25 ; Wills v. Palmer, 

(i) Co. Lit. 14 a ; Hargrave's note (3) 5 Burr. 261.5; Williams, Seisin, 65; 

thereto. Bracton, 68 S, 69 a ; 2 Blaokstone, 221, 

(70 Co. Lit. \i i ; see Goodtitle v. 222. 

Newman, 3 Wils. 516 : Doe v. Keen, 7 Qti) Co. Lit. 11 b ; Doe v. Wlchelo, 

T. E. 886 ; Buchanan y. Harrison, 1 J. 8 T. K. 211, per Kenyon, C. J. ; Watkins, 

& H. 662 ; 31 L. J. Uh. 74. Descent, 95. 
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Preference jf 
the paternal 
line 



rule of descent males were preferred to females in each degree ; 
or, as it was expressed, the irortldest nf Mood should inherit. 
Therefore the son was preferred before the daughter, the brother 
before the sister, the uncle before the aunt(?i). 

According to this rule, in collateral descent from a purchaser, 
though the heirs on the side of both parents might inherit, yet 
all those on the father's side, including females, were preferred 
before any on the mother's side. Thus Coke says: "Here it is 
to be understood that the father hath two immediate bloods in 
him, viz., the blood of his father and the blood of his mother. 
And both these bloods of the part of the father must be spent 
before the heir of the blood of the part of the mother shall 
inherit. And the reason of all this is, for that the blood of the 
part of the father is more worthy, and more near in judgment of 
law, than Ihe blood of the part of the mother " (o). 



Primogeni- 
ture. 



Parceners. 



The exigencies of feudal tenure also required, in general, a 
single tenant to secure the performance of the services and duties 
of the fee; and the eldest was selected amongst males of equal 
degree, except in the cases where the custom of gavelkind 
obtained, as in Kent (p). With females, there being no capacity 
for the active duties of tenure, all took together as one heir to 
their ancestor ; but the law enabled them to obtain a partition of 
the land, whence thej' were called parceners (q). 



Lineal ances- 
tors excluded 
at common 
law. 



Collateral 
descent. 



The common law excluded lineal ancestors as such, it being a 
maxim that an inheritance could descend but not ascend (r), but 
it admitted collaterals to inherit in their own right, as brothers 
and sisters, uncles, great-uncles, etc., who were traced from the 
ancestors in ascending order. Hence, according to Coke, " a 
division of heirs, viz., lineal (who shall first inherit) and col- 
lateral (who are to inherit for default of lineal) ; for in descents 
it is a maxim in law, quod liiiea recta semper pnefertur trans- 
versali. Lineal descent is conveyed downward in a right line ; 
as from the grandfather to the father, from the father to the 
son, etc. Collateral descent is derived from the side of the 
lineal ; as grandfather's brother, father's brother, etc. — and the 
father's brother and his posterity shall inherit before the grand- 



er) Co. Lit. li a. 

(«) Co. Lit. 12 J ; and see Co. Lit. 
li «. 

(^ji) Co. Lit. lilt. See antr., p. 17; 
GlaiiTil), 1. 7, c. 3; Hale's Hist, of 
Common Law, by Runnington, 312. 

(y) Doe V. Pearson, 6 East, 1 73 ; Eex 
v. Bonsall, 3 B. & C. 173 ; see Roc v. 



Ituichtnn, 2 Taunt. 441 ; Due v. Dixon, 
5 A. & E. 834 ; 6 L. J. K. B. 61 ; Co. 
Lit. 163 h. The common law writ of 
partition was taken away by 3 & 4 
Will. IV. c. 27, s. 36, and the proceed- 
ing is now by action for partition. 
(»•) Lit. s. 3 ; Co. Lit. 10 *, 11 a. 
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father's brother and his posterity " (s). As the inheritance could 

not ascend in a right line, the father could not succeed to the 

inheritance ot the son except as collateral heir to the uncle, if 

the latter by dying seised formed a new root of descent {t). 

The Inheritance Act, 1833, altered the law both as to lineal Lineal ances- 

ancestors and collaterals. It renders the lineal ancestors capable by\he™ 

of inheriting and ranks them in ascending order next after inheritance 

Act 
the issue of the purchaser; and at the same time it excludes q n ^ , i 

collateral inheritance, except by right of representation to the descent 
ancestor (?/,)• 



excluded. 



The right of representation to a deceased ancestor, who, if he Kight of 
had lived, would have inherited, remains as at common law ; his tion to 
eldest son or other lineal heir inherits by right of representation, deceased 
Thus, a child or grandchild or remoter lineal descendant of a 
deceased eldest son succeeds before a younger son. " Whensoever 
the father, if he had lived, should have inherited, his lineal heir 
by right of representation shall inherit before any other, though 
another be, jure prnpinquitatis, nearer of blood " (x). 

The modern rules governing the devolution of an estate in fee 
simple as settled by the Inheritance Act, 1838, may be thus 
summarised : — ■ 

I. The descent is traced from the purchaser in the descending 
scale. Males are preferred to females. And among males 
primogeniture prevails. 

II. In default of lineal descendants, the line is traced upward 
with a like preference for the male line and seniority, but the 
line is never to be traced upward further than the exigencies of 
the case require ; and as soon as an ancestor is found who had 
descendants the line is traced downward, as in rule I., until that 
posterity is exhausted. 

III. Where females inherit, if there is more than one, all 
members of the same class take an equal partible share 
which devolves in the descending scale upon the descendants of 
the daughter with priority of males and birth as in rule I., 
and failing descendants the line is traced in an upward and 
downward scale, as in rule II. (y). 

IV. Where relations of the whole blood fail, relations of the 
half blood succeed next after any relation in the same degree of 

(s) Co. Lit. 10 b,Ub; Lit. ss. 2, 5. (») Co. Lit 10 i ; 2 Blaokst. Com. 

(0 Lit. s. 3. 216. 

(m) Sects. 1 5, 6, and see a3 to the (y) Coaster v. France, 19 L. J-. Ch. 

order of ancestral descent, ss. 7, 8. 3ia. 
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the whole blood where the common ancestor is a male, and next 
after the common ancestor where the ancestor is a female. 

V. Descendants cannot take in competition with their imme- 
diate ancestor. 

Part I. of the Land Transfer Act, 1897 (?), does not affect the 
right of the heir claiming by descent or devise, but expressly 
empowers him to call for a conveyance from the personal repre- 
sentative in whom the real estate is temporarily vested by the 
statute for the purpose of administration. 



§ 2. Disposition by Will. 

Land not devisable at common law — except by special custom — uses in 

equity devisable — until the Statute o£ Dses. 
Statutes of Wills— Statute of Frauds— the Wills Act, 1 Vict, c. 26. 
Disposition by will — how far subject to the rules of common law — how 

far independent of those rules— devises of future estates. 
Construction of wills — use of technical terms. 



Land not 
devisable at 
common law, 
except by 
special 
custom. 



Uses in equity 
devisable, — 
until the 
Statute of 
Uses. 



The feudal principles of the common law did not admit of a 
disposition by will of land of freehold tenure. Upon the death 
of the tenant his heir was originally entitled by the terms of the 
grant ; and though afterwards the title of the heir became liable 
to be defeated by an alienation of the ancestor during life, it was 
never defeasible at common law by a devise or testamentary 
disposition at death. Land was devisable by will in some places 
by special custom, as lands of gavelkind tenure in the county of 
Kent, land in the City of London, and in some boroughs ; which 
customs are supposed to be relies of the earlier and prse-feudal 
common law (a). 

Under the system of uses, to be noticed presently, the use or 
beneficial interest in the land, as recognized in the Court of 
Chancery, became disposable by will ; and a testamentary dis- 
position of land might be effected by conveying it to be held to 
the uses to be declared by will (b). The Statute of Uses, 27 
Hen. VIII., by the conversion of uses into legal estates, took away 
this capacity of testamentary disposition ; but, probably for that 
reason, it was soon followed by the Statute of Wills, conferring a 
direct testamentary power over the legal estate. 



(--) 60 & 61 Vict. c. 65. 

(a) See ante, p. 23 ; Lit. s. 167 ; Co. 
Lit. Ill a; Hargrave's note (1) on Co. 
Lit. Ill J; Wild's Case, 6 Co. 16*; 



Eobinson on Gavelkind, b. ii. c. v. 

(J) Lit. ss. 462, 463 ; Co. Lit. lb. ; 
Perkins, ss. 528, 538 ; Cle.i-e's Case, 6 
Co. 17 i ; see post,]). 80. 
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These statutes, 32 Hen. YIII. c. 1 and 34 & 35 Hen. VIII. statutes of 

Wills 

c. 5, empowered a tenant in fee simple to give, dispose, will or 
devise to any person or persons by his last will and testament in 
writing, all his manors, lands, tenements, rents and heredita- 
ments or any of them, " at his own free will and pleasm-e." The 
power was expressly restricted, as to lands held by the tenure 
of knight's service, to the extent of two-thirds of such lands only. 
But the statute 12 Car. II. c. 24, which afterwards converted the 
tenure of knight service into socage tenure, abolished this restric- 
tion, and rendered all lands of freehold tenure uniformly dis- 
posable by will' (c) . 

The Statute of Frauds, 29 Car. H. c. 3, s. 5, invalidated devises statute of 
and bequests of any lands or tenements devisable either by force the foruTot ° 
of any statute, or any custom, unless in writing, and signed by "''^'s- 
the party so devising the same, or by some other person in his 
presence and by his express directions, and attested and sub- 
scribed in the presence of the devisor by three or four credible 
witnesses. Sect. 6 prescribed the modes by which devises might 
be revoked (d). 

The above enactments were all repealed by the last Wills Act, The Wills Act, 
1837, 1 Vict. c. 26, s. 2 (except as to wills made before 1838, ^^"■ 
sect. 34) ; and this statute requires all gifts by will to be in writing 
signed by the testator, or by some other person with his authority, 
made or acknowledged in the presence of and attested by two 
witnesses who must be present at the same time, and attest the 
signature of testator in the presence of each other. The Wills 
Act, 1837, requires that the signature of the testator should be 
" at the foot or end thereof," and an elaborate gloss has been 
given for these words by sect. 1 of the Wills Act Amendment 
Act, 1852 (15 & 16 Vict. c. 24). The statutory power of dis- 
appointing the expectations of the heir has always been regarded 
as a qualification upon his common law right to succeed his 
ancestor in the possession or enjoyment of the estate, and no 
principle is better estabhshed than that the heir shall take all the 
fee simple lands that are not effectively disposed of by the will (e). 
This rule formerly placed the heir in a very advantageous 
position, but the greater freedom of expression now conferred 
upon testators by sects. 24, 27, and 28 of the Wills Act, 1837, has 
narrowed its scope, although it has not been abrogated (/), 

(e) Co. Lit. Ill J ; Hargrave's notes (e") Note (2) to CkoI/. v. Gen-ard, 1 

(ib.) ; see Butler's note to Co. Lit. 271 *, Wms. Saund. 172 ; ShuUham v. Smith, 

III, 5. 6 Dow. 22 ; Cooke v. Stationers' Co., 3 

(k) ' See Hargrave's note (3) to Co. Lit. My . & K. 262 . 

Ill J. (/) See Windus v. Wi/idus, 6 De G. 

L.P.L. B 
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Part I. of the Land Transfer Act, 1897 (g), vests the real estate 
of testators in their personal rei^resentatives notwithstanding any 
testamentai-y disposition, but this is only for the purj)oses of 
the administration of assets, and when those pui'poses are satis- 
fied the devisee may require the personal representative to 
transfer the real estate to him. 



Disposition 
by will. 

How far 
subject to the 
rules of the 
common law. 



How far inde- 
pendent of 
rules of law. 



Devises of 

future 

estates. 



A disposition by will, equally with a disposition by deed, is 
subject to the general rules of the common law regulating the 
estates or interests which may be given. A testator can only 
devise such estates as are known to the law, nor can lie alter or 
take away the legal incidents and qualities of such estates ; for 
instance, he cannot render estates of inheritance inalienable, nor 
alter the law of inheritance (/;). 

But the power of disposition by will, being derived directly 
from the statute, is for the most part independent of the restric- 
tions imj)osed by the peculiar feudal doctrines of the common law, 
and by the common law forms of conveyance. Devises of free- 
hold estates were operative without livery of seisin, and without 
attornment, before these formalities were dispensed with by 
statute (0- Devises of freehold estates may be made to take 
effect ill futiiro, at a future date or upon any specified event, 
leaving the inheritance in the meantime to descend to the heir ; 
or such devises may be made to take effect in defeasance of and 
in substitution for preceding devises^although such limitations 
of estates are contrary to the rules of the common law, which 
admit no future limitations or substitutions of the tenancy, 
except by way of remainders (k). These future devises are 
analogous to the springing and shifting uses which became legal 
limitations under the Statute of Uses, and they are called dis- 
tinctively executory devises (l). 



Construction 
of wills. 



The testator, in exjiressing his intention, is not restricted to 
the technical language of the common law ; nor to any technical 
rules, beyond the rules of construction which, with some aid 



M. & G. 549 ; 20 L. J. Oh. 185 ; Atfive 
V. Attree, L. E. 11 Eq. 280 ; 40 L. J. 
Ch. 192 ; Hall v. Hall, [1892] 1 Ch. 
361 ; 61 L. J. Ch. 289 ; Me Ashforth, 
[1905] 1 Ch. 535 ; 74 L. J. Ch. 361 ; 
Asten V. Asten, [1894] 3 Ch. 260; 63 
L. J. Ch. 834 ; Re Gibbs, [1907] 1 Ch. 
465 ; 76 L. J. Ch. 238. 

(.9) 60 & 61 Vict. c. 65. 

(A) Kinf/ V. Burchell, 1 Eden, 424 ; 
Hayes v. Foorde, 2 W. Bl. 698 ; Chapman 
V. Brown, 9 Jur. N. S. 995 ; Holmes v. 



Godson, 8 De G. M. & G. l.J2 ; 2.5 L. J. 
Ch. 317 ; Be Biron, [1903] 2 Ch. 458. 
" Albeit a devise may crea1;e an iuheri- 
tanoe by otber words than a gift can, 
yet cannot a devise direct an inheritance 
to descend against the rule of law." Co. 
Lit. 25 a. 8ee Pelkam Clinton v. Xcw- 
castle iBuhe), [1903] A. C. Ill ; 72 
L. J. Ch. 424. 

(0 Lit. s. 586. 

(Ji) See ante, p. 33. 

(0 See^jorf, pp 88, 257. 
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from sfratutes, have been developed by judicial criticism and 
authority. 

" It is a rule in the judicial exposition of wills, that technical Presumptive 
words, or words of known legal import, are to be considered as technical 
having been used in their technical sense, or according to their terms, 
strict acceptation, unless the context contains a clear indication 
to the contrary" (m). Hence devises in the terms of common 
law are construed according to the rules of common law, as in a 
deed (n) ; so devises to uses expressly ' declared are presumed to 
be intended to pass estates according to the operation of the 
Statute of Uses, and are so construed (o). 

(«0 Parlve, B., Wiiite?' v. Perratt, 9 F. 67 ; Van Grutten v. Fuxwell, [1897] 

CI. & F. 606, 671 ; Roddy v. FUzqerald, A. C. 658 ; 66 L. J. Cii. 745. 
6 H. L. C. 823 ; Van Grutten y. Fuxwell, («) BaJin' v. White, L. R. 20 Eq. 166 ; 

[1897] A. G. 658 ; 66 L. J. Q. B. 745 ; 44 L. J. Cli. 651 ; Van Grutten v. Fo.v- 

Pdhani Clinton v. Newcastle (Diilui), well, [1897] A. G. 658 ; 66 L. J. Ch. 

[1903] A. C. Ill ; 72 L. J. Ch. 424. 745. Hes post, p. 95. 

(«) Fethcrstun v. Fetherston, 3 Gl. c& 
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CHAPTEE II. 

Cdstomaey Tenure. 

Section I. Origin and form of customary tenure. 

II. Limitation and transfer of customary estates. 

III. Rights and Eemedies incident to customary tenure. 

IV. Extinguishment, Regrant and Enframhisement. 



Section I. 
Origin and Foem of Customary Tenure. 

Origin of customary tenure — Tillenage — services of villenage. 

Form of customary tenure — tenancy at will of the lord — conveyance by 

surrender and admittance — title by copy of court roll. 
Customary Court — court rolls. 
Customs of manors — general customs — special customs — evidence of 

customs. 
Land is not grantable by copy, except by custom — custom to grant waste 

by copy. 
Copyhold and customary freehold — Special forms of customary tenure. 
Customary tenures excepted from 12 Car. II. — application of statutes to 

customary tenure. 



Origin of 

customary 

tenure. 



Villenage. 



The law of freehold tenure is of universal application, extend- 
ing over all lands within the realm. Customary tenure exists 
only in certain places, concurrently with the freehold tenure ; 
and in those places the rights of the freeholder are subjected to 
the rights of the customary tenant. 

The origin of customary tenure is in part matter of conjecture. 
The task of tracing the system back to its starting point has 
recently occupied the attention of persons competent to deal with 
the subject, and they warn us to be careful in the inferences 
which we may attempt to draw from the materials which have 
come down to us. Under the manorial system described in the 
last chapter the territory of the manor was partly held by the 
lord in demesne, and partly granted out in fee to freehold tenants 
upon services. Of the demesne lands part were occupied by the 
lord himself, and part were usually allotted to a class of tenants 
to whom freehold estates, with the attendant rights of freeholders, 
were not conceded. This class consisted of persons caWei villeins. 
The villein was in a servile condition, but was not a slave, for the 
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terms villaniis and servus occur in passage after passage in 
Domesday Book as representing distinct personalities. At a 
later stage, we find apparently two classes, namely, villeins 
regardant, -who passed by conveyance as parcel of the manor, and 
rilleins in gross, who were not appurtenant to any manor or land. 
This division into two distinct classes is later than the fourteenth 
century, when the distinction was apparently used to express the 
position of the villein from two points of view. The customary 
tenant whom we call a copyholder is the modern representative 
of the villein regardant as we know him at a later stage (a). 
Villeins regardant occupied the parcels of land, necessarily 
allotted to them for dwelling and maintenance, by a tenure called 
villenage, holding at the will of the lord and being removable at 
his pleasure. In course of time the usage prevailing in the manor 
in regard to these tenants, under the control and influence of the 
general law of the land, imposed restrictions upon the lord's 
absolute right to dispossess them and to the disposal of their 
persons and services, until by force of custom they ultimately 
acquired the fixity of tenure, together with the freedom of persons 
and certainty of service, which a23pears in modern times in 
customary tenure. Thus, in relation to freehold tenure these 
lands were still reputed to be demesne lands, being held at the 
will of the lord and resumable at pleasure ; but under the 
customary tenure they became tenemental according to the custom 
of the manor {h). 

The services of villenage consisted chiefly of agricultural labour Services of 
on the lord's demesne lands ; and though originally arbitrary in ^' enage. 
kind and quality as regards the pure villein, they were afterwards 
regulated by the custom of the manor. In course of time they 
were, for the most part, commuted, like other services, into 
money payments or rents, and thus became rent service recover- 
able by distress (c). 

Customary tenure in point of form bears the distinctive ciiarac- Form of 
teristics of its origin. The two principal denominations are copy- tenm-e"''^^ 
hold and customary freehold, although the latter is not a distinc- 
tive term, as will appear hereafter {d). In the former the tenant 

(a) See Co. Cop. ; Vinogradoff, Vil- i Co. 21 a ; see Bearden v. JCmns, 5 

lainage in England ; Maitland, Domes- M. & W. 11 ; 8 L. J. Ex. 171 ; Winter 

day Book and Beyond. The last case v. Loveday, Comyn, 40 ; 1 L. Baym. 

in which the plaintiff was met by a 267 ; 2 .-Salk. 537. 

plea of villenage is apparently Pigg v. (c) Co. Lit. 116 a, 120 h ; Lawgliter 

Ca%, (1618)Noy,27. v. Humjjhrey, Cro. El. 524. See ffl»i<e, 

(S) Ante, p. 15 ; Co. Lit. 116 «; Co. p. 16. 

Cop. ss. 12, 13, 14, 32 ; Brown's Case, (d) Post, p. 58. 
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Conveyance 
by surrender 
and admit- 
tance. 



Title by copy 
of court roll. 



is described as holding at the will of the lord, according to the 
custom of the manor ; in the latter, he is described as holding 
according to the custom of the manor («). The copyholder has 
no power of disposition by feoffment, grant, or other common law 
conveyance, but only by surrender and admittance. By custom 
he may surrender his tenancy to the lord to the use of any person 
or persons designated by him ; and the lord is bound to admit 
such persons into the tenancy according to the uses declared in 
the surrender so far as they are warranted by the estate of the 
tenant, and the custom of the manor (/). The customary free- 
holder is distinguished from a freeholder enjoying a common law 
estate, by reason of the privity of the lord being essential to 
complete his title, for the freehold of these tenements is in the 
lord and not in the tenant (g). 

The surrender and admittance and all other transactions 
relating to the title are entered upon the rolls of the court of the 
manor. Copies of the rolls are delivered by the steward to the 
tenants as evidence of their title ; whence the tenure is called 
cojjyhold, and the tenants are called coi^yholders, as holding by 
copy oj court roll (li). 



Customary 
Court. 



The court 
rolls. 



The court in question is the customary branch of the Court 
Baron, already referred to ; in this branch of the court the lord 
or his steward is the sole judge. The customary court may be 
held notwithstanding the freehold branch of the Court Baron 
has become extinguished, and the manor in its legal integrity 
destroyed, so as to remain only a manor by repute {i). The 
Copyhold Act, 1894 (/c), sect. 82, enables the lord or steward to hold 
a customary court, though there be no copyhold tenants of the 
manor, or though there be no such tenant present at such court. 

The court rolls are the property of the lord, but the steward 
has, during the continuance of his appointment, the right to 
maintain the custody of them(Z), for the benefit of persons 
interested, who may obtain inspection of the parts concerning 
their interest by mandamus or order of the court upon showing 



(e) See Potti'V v. North, 1 Wms. 
Saiiiid. i;35, 646, n (8). 

(/) Co. Lit. 58 b ; Sulhn-k -^.Bililpy, 
4 Co. 23 a ; Hem v. Kirby, 1 Mod. 199 ; 
2 Mod. 32 ; Due v. Tomldns, 11 East, 
185 ; JOim v. Webber, 3 Bing. N. C. 922. 

{(]) Piigey. Smith, 3 Salk. 100 ; Bing- 
ham V. M'oodf/afe, 1 E. & M. 32, 750 ; 
ThmtjJson v. Hardingc, 1 C. B. 940 ; 14 
L. J. C. P. 268 ; Passinghaiii y. Pitty, 
17 C. B. 299 ; 25 L. J, C. P. 4 ; Port- 
land [Duke) V. Hill, L. B. 2 Eq. 765 ; 



35 L. J. Ch. 239. 

{li) Co. Lit. 58 a ; Doe. v. Danrers, 7 
East, 299 ; Doe v. Lleirrllin, 2 Cr. M. & 
li. 503 ; 5 L. J. Ex. 84 ; see Combe's 
Case, 9 Co. 76 i. 

(i) See ante, pp. 13, 14, 15 ; see also 
Ilolroyd v. Brearc. 2 B. & Aid. 473. 

iU) 57 & 58 Vict. c. 46. 

(0 Beg. V. Bishop's Stoke, 8 Dowl. 
P. C. 608 ; Be Jenninqs, [1903] 1 Ch. 
906 ; 72 L. J. Ch. 454. Bee Blston v. 
Wood, 2 My. & K. 678. 
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& prima facie title (7)1). The lord should be the party against 
whom the proceedings are directed, and in proceedings by man- 
damus the steward has also been included (n) ; and where the 
lordship is vested in the Crown, the remedy by mandamus is not 
available (0). But persons who challenge the title of the lord to 
the freehold are not entitled to inspection of the court rolls (jj). 

The court rolls are evidence of the transactions recorded, and 
may be produced to prove a surrender or admittance or other 
matter of entry. The copies of court roll delivered by the 
steward are also admissible in evidence in all cases to prove the 
title of the tenant. The Stamp Acts require the copy to be 
stamped, but not the original court roll ; and it is no objection 
to the production of the latter that there is no stamped copy. The 
copyholder is not obliged to take a copy of the roll of his title {q). 

The court rolls are not, like the records of a superior court, 
conclusive upon the parties, but the transaction may be proved, 
or the roll corrected, by extrinsic evidence (r). 

The customs of manors regulating customary tenure are so far General 
uniform as to admit of a general custom, or system of rules 
generally applicable, as common law, to lands of that tenure, 
but subject to variation by the special customs prevailing in 
particular manors (s). 

Courts of justice take judicial notice of the general customs of General 
manors without proof ; but special customs must be particularly ,^„^i°™u„ 
alleged and proved in legal proceedings (t). noticed. 

Special customs of a manor are proved by immemorial un- Special 
interrupted usage ; subject to the conditions of being certain and 
reasonable (?(). The tendency in more recent times is to make 

(j?t) Rex V. Zucas, 10 East, 235 ; Zile.v Doe v. Calloway, 6 B. & C. 48-1 ; Doe v. 

V. Tower, i M. & 8. 162 ; Moare v. Olleij, 12 A. & E. -181 ; 9 L. J. Q. B. 

Wilson, L. E. 4 Eq. 1 ; Minet v. 379 ; Ehton v. Wood, 2 My. & K. 678. 

Moigan,lj.'S,.l\ Eq. 284 ; Warrich ^. (sj Coml/es' Caxe,^ Go. 7 on ; Grantham 

Queen's Coll., L. K. 3 Eq. 683 ; 36 v. Copley, 2 Wms. Saund. 840, and nn. 

L. J. Ch. 505. (0 Co. Lit. 175 h ; Bac. Abr. Cop. D. ; 

(/j) See Rex v. Lucas, 10 East, 235 ; Dudjield v. Andrews, 1 Salli. 184 ; 

Rogers v. Jones, 5 Dowl. & E. 484 ; Reg. Clements v. Scndamore, 1 P. Wms. 63. 

V. Eoans, 7 Dowl. P. C. 709 ; 8 L. J. An action to have the customs of the 

Q. B. 251 ; Reg. v. Powell, 1 Q. B. 352 ; manor established by a decree of the 

10 L. J. Q. a. 148. court may be maintained by lord or 

(0) Reg. V. Poioell, 1 Q. B. 352 ; 10 tenant. : see Att.-Geii. v Barker, L. E. 

L. J. Q. B. 148. 7 Ex. 177 ; 41 L. J. Ex. 57 ; Warrick v. 

(^) Talbot T. Villelois, 3 T. R. at Queen's Coll., L. K. 6 Ch. 716 ; York 
p. 142 ; Owen v. Wynn, 9 Ch. D. 29. {Corp.) v. Pilkbigton, 1 Atli. 282. Pro- 
See Rex V. Tower, 4 M. & S. 162. ceedings by tenants in a Crown manor 

{q) Doe V. Hall, 16 Kast, 208 ; Doe v. should be by petition of ris^ht : see Rr-g. 

Mee, 4 B. & Ad. 617 ; Cole v. Coles, 6 v. Powell, 1 Q. B. 352 ; 10 L. J. Q. B. 148. 

Ha. 517 ; affd. 12 L. T. 0. S. 237. («) Co. Cop. s. 33 ; Tyson v. Smith, 9 

(r) Mill V. Wiggett, 2 Vern. 547 ; A. & E. 406. 



customs of 
manors. 



customs of 
manors. 
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Customs void 
as unreason- 
able or 
uncertain. 



Immemorial 
usage. 



every reasonable presumption which will validate a custom 
evidenced by uninterrupted and long-continued modern usage {x}. 

Thus, a custom alleged to be that no copyholder shall use his 
common until the lord have put in his cattle is void because un- 
reasonable, for the lord by not putting in his cattle might 
deprive the tenant of his common (y). A custom alleged for the 
lord of a manor to enclose the waste without limit, or to do any 
other acts destructive of the rights of common in the tenants of 
the manor, is bad for the same reason (z). A custom in a manor 
for the customary tenants to dig turf for the improvement of 
their tenements, as occasion requires, was held bad as being 
unreasonable and uncertain (a). But a custom for freeholders 
and copyholders to get stone from a quarry upon the wastes " to 
be spent and used on their respective tenements in the said 
manor, but not elsewhere " was held good (&) ; as was also a 
custom by copyholders of inheritance, without licence of the lord, 
to break the surface, and dig and get clay without limit, from 
and out of their copyhold tenements, with the object of being 
made into bricks to be afterwards sold by them off the manor, for 
purposes not connected with the manor, as it was not shown to 
be destructive of the rights of common, nor did it destroy the 
estate of the lord (c). 

Immemorial usage originally meant a usage which could not 
be proved to have had a definite commencement at any time 
however remote. The time required for deducing title to land, 
and during which a presumptive title might be rebutted by proof 
of an adverse possession, was at common law equally indefinite ; 
until by statute 3 Ed. I. c. 29 the date for alleging seisin and 
deducing title in real actions was fixed at the commencement of 
the reign of Eichard I. (a.d. 1189) ; and by an equitable exten- 
sion of this statute the same date was adopted for all rights 
dependent upon usage (f?)- When first fixed the period of pre- 
scription thus required by statute was eighty-six years, but this 



(j;) See Salisbury {Marq.') y. Glad- 
stone, 9 H. L. C. 692 ; 3i L. J. C. F. 
222 ; Shephard v. Paijne, 16 C. B. N. S. 
132 ; 33 L. J. C. P. 158 ; Bryant v. 
Foot, L. E. 3 Q. B. 497 ; 37 L. .j. Q. B. 
217 ; Lawrence v. Hitch, L. K. 8 Q. B. 
521 ; 87 L. J. Q. B. 209 ; L. S,- N. W. 
Ity. V. Fobbing Levels Commrs., 66 L. J. 
Q. B. 127. 

Oy) Mille Y. Benet, Y. B. 2 Hen. IV., 
fo. 24, pi. 20. 

(i) Badger v. Ford, 3 B. & Aid. 153 ; 
Arlett V. Ellis, 7 B. & 0. 346 ; Befts v. 
Thompson, L. E. 6 Ch, 732 ; Eobertson 



V. Ilartopj?, 43 Ch. 13. 484 ; 59L.J.Ch. 
553. 

(a) )]'ilsoHY. iriHc*, 7East, 121. 

(b) Heath v. JDeane, [1905] 2 Ch. 86 ; 
74 L.J. Ch.466. 

((■) Salisbury {3Iarq.') v. Gladstone, 9 
H. L. C. 692 ; 34 L. J. C. P. 222. And 
see a list of customs collected in n. (18), 
I'otter V. Korth, 1 Wms. Saund., at 
p. 648. 

(d) See 1st Rep. of Real Prop. Com- 
miss. p. 51 ; and jier Cockburn, C.J,, 
Bryant v. Foot, L. E. 2 Q. B. 161, 179 : 
37 L. J. Q. B. 217. 
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period necessarily lengthened until now in theory a custom must 
have existed for upwards of 700 years in order to be valid. To 
remedy this state of affairs the judges have assumed the part of 
legislators, and it is now established that a regular usage of 
twenty years, unexplained and uncontradicted, is sufficient to 
warrant a jury in finding that a custom has existed from time 
immemorial, and they are directed to return such a verdict unless 
it appears that the custom has lasted for a less period (e). 

The Prescription Act, 1832, recites in the preamble that " the Presoription 
expression ' time immemorial, or time whereof the memory of jmmemoi'iaf 
man runneth not to the contrary,' is now by the law of England "sage. 
in many cases considered to include and denote the whole period 
of time from the reign of King Eichard the First, whereby the 
title to matters that have been long enjoyed is sometimes 
defeated by showing the commencement of such enjoyment." 
This Act has not abrogated the former methods of acquisition and 
proof (/), but has fixed the length of enjoyment, and the evidence 
necessary to establish the rights acquired under the statute {g). 
The lapse of time now necessary to establish a title to land as 
against the former owner is regulated by the Eeal Property 
Limitation Acts, 1832, 1837, and 1874, unless the title to the land 
is registered under the Land Transfer Acts, 1875 and 1897, in 
which case it is regulated by the Land Transfer Act, 1897. 

The special customs of a manor maj' be proved by entries on Evidence of 
the rolls of the court, either of general statements of the custom customs. 
made by a proper authority (/(), or hj entries of particular deal- 
ings with the land in a form recognizing the custom (i). An 
ancient customary of the manor handed down with the court 
rolls from steward to steward is admissible in evidence {k) ; also 
evidence of reputation of the custom may be given by the steward 
or by tenants or other persons acquainted with the custom (J). 
Depositions in former suits on behalf of persons standing in pari 

(e) Re.v T. JoUffe, 2 B, & C. U ; (0 See Due v. Mawn, 3 Wils. 63 ; 

Mm'gati v. Palmer, 2 B. & C. 729 ; Hoc y. Jeffery, 2 M. & S, 92 ; Doe v. 

JIanmer V. Chn nee, i De G.J. &, S. 626 ; A.sltew, 10 Ea^t, 520; Miigijletvn v. 

U L. J. Ch. 413. Burnett, 2 H. & N. 653 ; 27 L. J. Ex. 

(/) See Welcome r. irpton,^^. &^V\. 125; Johnstone v. Spencer (^EarT), 30 

536; 8 L. J. Ex. 267; Aynsley v. Ch. 0. 581. 

Olover, L. E. 10 Ch. 283 ; 44 L. J. C. (/i) Beim v. Spray, 1 T. E. 466 ; 

523. Chapman v. Cowlan, 13 East, 10 ; John- 

(^) See Hanmer'v. Chance, 4 De G. J. sto%e v. Spencer (^EarV), supra. 

& S. 626 ; 34 L. J. Ch. 413 ; Mercer v. (Z) Doe v. Slsson, 12 East, 62 ; Barnes 

Denne, [1905] 2 Ch. 586 ; 74 L. J. Ch. t. Maw.ion, 1 M. & S. 77 ; Hammer v. 

723. " Chance, i De G. J. & S. 626. See 

(A) Boev. Barker, 5 T. R. 26; ITeath Richards v. Bassett, 10 B. & C. 657 ; 

T. Deane, [1905] 2 Ch. 86 ; 74 L. J. Ch. Dirnraren {Earl} r. Llewellyn, 15 Q. B. 

466. 791 ; 19 L. J. Q. B. 388. 
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Land cannot 
be granted by 
copy except 
by custom. 



Special 
custom to 
grant waste 
by copy. 



Pure 
villenage. 



Villein socage. 



jure are admissible (j?;). The customs of one manor are no 
evidence of those of another, even of a neighbouring manor ; but 
where it is shown that adjacent manors are governed by the 
same custom, the incidents of tenure obtaining in one manor are 
admissible to show the extent of the custom existing in another 
manor («)• 

Land cannot now be granted upon customary or copyhold 
tenure, unless it has been so granted or grantable by immemorial 
custom ; because custom alone sanctions this form of tenure (o). 
Copyholds have been created by statute in some few instances (p). 

By special custom in some manors the lord may grant out 
portions of the waste to hold by the customary tenure of the 
manor ; such land having been by the custom grantable, though 
not so granted, from time immemorial (q). But the lord cannot 
exercise such right to the prejudice of the rights of common of 
the tenants of the manor without the consent of the homage (r). 
By section 81 of the Copyhold Act, 1894, the previous consent of 
the Board of Agriculture must be obtained to effectuate a valid 
grant. 

The distinction between the two principal kinds of customary 
tenure, namely, copyhold and customary freehold, is explained by 
reference to the two kinds of ancient villenage from which 
modern customary tenure is derived. 

Pure villenage was the tenure of villeins by birth, whose 
persons and services were at the arbitrary disposal of the lord 
and who originally held their lands absolutely at his will. These 
tenants became the modern copyholders, who still hold nominally 
at the will of the lord. 

Villein socage was a privileged species of villenage in which the 
services were certain and due only by tenure, and not by reason 



(»/) Freeman v. Pliillipjis, 4 M. & S. 
JSl'i. 

(«) Somerset (Duke') v. France, 1 
Ktrange, 654 ; Lnether v. Uaw, Fort. 44 ; 
Iluwe V. Hrentim, 8 B. & C. 737 ; 
A nqlesey (JSlarq^ v. liatherton (^LorS), 
lU M. & W. 218 ; 12 L. J. Ex. 57. See 
a variety of special customs collected 
2 Watkins, Copyholder, and in Blount's 
Ancient Tenures, ed. Becliwitli. In the 
cate of usages which do not require to 
be established by immemorial usage, e.g., 
customs of a trade (see Dally v. Hirst, 
1 Brod. & B. 224 ; Seymour v. Bridge, 
14 Q. B. D. 4t)0), evidence of usages 
in other places, or in similar trades, may 
be given in evidence to support the 
custom set up : A'ohle v. Keimoway, 2 



Dougl. 510 ; Fleet v. Murton, L. E. 7 
Q. B. 126. 

(») Co. Lit. 58 *; Murirl v. Sniit/i, i 
Co. 24 b ; Iterell v. Joddrell, 2 T. K. 
415 ; Frcrcst v. Glyn, 6 Taunt. 425. 

(^^) See Feans v. Upsker, 16 lil. & "W, 
G75 ; 16 L. J. Ex. 185 ; Scriven, 16, n. (t). 

{ij) JVort/twiek [Lord) v. Stanwug, 3 
B. & P. 34(i ; B. v. Wilig, 2 M. & S. 
504 ; B. v. Ilornclnirch, 2 B. & Aid. 18U ; 
Doe V. Du'cidson, 2 M. & S. 175 ; Hodg- 
son T. Hooper, 3 E. & E. 149 ; 29 L. J. 
Q. B. 222. 

(/•) See ante, p. 55, u. («) ; WarricUw 
Queen's Coll., L. R. 6 Uh. 716 ; Belts v. 
Thompson, L. R. 6 Cb. 732 ; Ramsey v. 
Cruddas, [1893] 1 Q. B. 228 ; 62 L. J. 
Q. B. 269. 
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of personal condition. It is said to have arisen from freemen 
taking grants of portions of the lord's demesne to hold for 
estates, freehold as to quantity and not at will only, but upon 
the same services as were rendered in villenage. This tenure 
became known as customary freehold ; but the freehold title 
remains in the lord, and it is in other respects subject to the 
general law of copyhold (s). 

The latter kind of tenure is said to be almost peculiar to Tenants in 
manors of ancient demesne ; whence the description of tenants ^"me^ne 
in ancient demesne is sometimes used to designate these 
customary freeholders (t). 

Some special forms of customary tenure occur in several Special forms 
places in England, which come under the same consideration tenure.°™^^^ 
with the above, inasmuch as the freehold title is in the lord 
and they are regulated by the custom of the manor, but which 
have i^eculiar incidents and qualities differing from ordinary 
copyhold. 

There is a species of customary freehold peculiar to the North Tenant right 
of England, known as tenant rigid, in which the estate of the 
tenant passes by a common law conveyance and admittance by 
the lord (w). 

There is also a species of customary tenure in the North of Cattle gates. 
England known as cattle gates, which are customary estates of 
inheritance held of the manor by certain fines, rents, and dues, 
and passing by a customary deed presented at the lord's court 
and followed by admission {x). 

Customary tenures are excepted, by the general description of Customary 
tenure by copy of court roll, from the operation of the statute cepted from 
12 Car. II., which reduced other tenures to the form of common 12 Car. 11. 
socage iy). 

It is a general rule, as to the application of statutes to land of Application 
copyhold tenure, that statutes which would operate in prejudice copyholds. 
of those interests of the lord or tenant which are peculiar to the 
tenure do not extend to copyholds, unless expressly mentioned ; 

(5) Ante, p. 53. to be in the tenant. And see instances 

(t) A?ite, p. 17. They are so termed of like customary freeholds in Kent, 

in 5 & 6 W. & M. c. 24. Thompson v. Ilardhige, 1 C. B. 9i0 ; at 

(m) Somerset (^Duke') v. France, Porchester, Perryinan's Case, 5 Go. 8ia; 

Strange, 651: ; Lowtlier v. Raw, Fort. in Northumberland, Brown v. Rawlins, 

ii ; Doe V. Hunti7igdon, i East, 271 ; 7 East, 409. 

Doe-v. Dai-idson, 2 M.& S. 175; Barrell (x) Rigg v. Lonsdale {Earl), 1 H. & 

V. Dodd, 3 B. & P. 378. See Bingham v. N. 923 ; jiwart v. Graham, 7 H. L. C. 

Wood-gate, 1 R. & My. 32, where the 331 ; 29 L. J. Ex. 88. 

custom required a conveyance as well as (y) Sect. 7 ; see ante, p. 20 ; Doe v . 

a surrender, and the freehold was held Huntingdon, 4 East, 271, 287. 
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but statutes which do not prejudice the interests of lord or tenant 
may include copyholds by general words, without expressly 
mentioning them (z). 



Section II. The Limitation and Transfer op Estates of 
Customary Tenure. 

The customary estate — limitation of uses of surrender — construction of 

limitations. 
Pee simple conditional — estate tail by special custom — modes of barring 

estate tail. 
Future and contingent uses — powers of appointing uses — use limited to 

surrenderor. 
Lease for years — at common law — under surrender to use — freehold estate, 

seisin, etc., applied to copyholds. 
Devise by surrender to use of will — devise without surrender — the Wills 

Act, 1 Vict. c. 26. 
Descent in customary tenure. 

The custom- The power of the lord to grant or admit to land to be held by 
copy is regulated strictly by the custom of the manor. The 
• estate sanctioned by custom is in some cases an estate of inherit- 

ance in fee simple (a), or for life or lives (b), or for years (c), and 
in the case of copyholds for life or lives or for years there may 
also exist a right to obtain a renewal upon failure of the lives, 
or the exj)iration of the term.(d). A grant for lives in some 
manors imports by custom that the persons named take in 
succession (e). 

Any estate may be limited which does not exceed in duration 
that authorized by the custom. Thus a custom authorizing a 
grant in fee simple will authorize the grant of an estate tail (/) ; 
but for this a special custom is necessary (g), failing which, the 
tenant will take a fee simple conditional (/*)• So where a custom 
authorizes the grant of an estate of inheritance, a grant for life 
or lives or for years will be good (i). And a custom admitting 

(;) Heydon's Case, 3 Co. 7 a ; see Doe L. J.N. S. Ch. 289. And see cases cited 

V. Bottriell, .5 B. & Ad. 131 ; 2 L. J. in two preceding notes. 
K. B. 1.58 See a list of statutes con- (e) Podijer's Case, 9 Co. 104 a ; 

strued according to this rule, Scriven, Smnrtle v. PenhaV.ow, 2 L. Raym. 994 ; 

Cop. 81—90. Due v. Goddard, 1 B. & C. 522. 

(ii) Wade V. Sache, 1 Wms. Saund. (/) Stanton ^r. Barnes, Cxo. 'EX. Zl^. 

160. C^/) Gravenor v. Bake, Cro. El. 307. 

(J) Somerset (Duke) v. France, I (li) Due v. Clarh, 1 B. & Aid. 458; 

Stra. 654 ; Loivther v. Raw, Fort. 44. Doe v. Simpson, 3 Man. & G. 929. 

(c) Page's Case, Cro. Jac. 671 ; Bath (i) Brown's Case, 4 Co. 21 a ; 
(^EarV) V. Alne-y, 1 Burr. 212. Grarenor v. Todd, 4 Co. 23 a. 

(d) Walker v. Alingdon (^Lord), 10 
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of an estate for three lives impliedly admits a limitation for 
one (j) . A custom admitting an estate for life admits of an 
estate durante viduitate (k). And it seems that a custom to grant 
for years would warrant a grant for a term of years, if the 
grantee should so long live (1). 

The copyholder may, in general, surrender to the use of Limitation of 
another for his own estate and interest, or any less estate within surrenders, 
the custom (m). The surrender does not pass the estate of the 
surrenderor to the lord(n), and until admittance the surrenderee 
takes no estate in the land (o), but after admittance his title 
relates back to the date of surrender against all persons but 
the lord(p). Thus, the wife's claim to freebench, which was 
defeasible at the will of the husband, and in this respect differed 
from the right to dower at the common law, was defeated by the 
admittance of the surrenderee after the death of the husband (q). 
So, too, where the surrenderor makes a surrender to uses which 
did not exhaust the estate vested in him, the reversion is in the 
surrenderor and not in the lord (r). Accordingly, if a copyholder 
in fee surrendered to the use of his will (which was generally 
necessary prior to the statutory amendment of the law hereafter 
mentioned) and devised for life, his heir claiming by descent 
took the reversion (s). A surrender does not operate by way of 
estoppel against the surrenderor, or those claiming under him (t); 
or against the lord {u), who is a mere instrument to pass the 
estate (a;). In some manors the surrenderee must come in 
within a limited time and claim admittance Oy)- Where copy- 
holds of inheritance are surrendered to the use of a person for 
a particular estate with limitations in remainder to other persons, 
the admission of the tenant of the particular estate is the admis- 
sion of all in remainder, whether the particular estate be an 
estate of freehold or for a term of years (z). 

(J) Sinartle v. Penliallow, 2 L. Ilurloch v. Priestley, 2 Sim. 7.5. 

Eaym. 994. ('/) Benson v. Scot, 3 Lev. 38.5. See 

(It) Down V. Hopldtis, i Co. 29 I. Wood v. Lamhirth, 1 Phill. 8. 

(Z) 1 Watk. Cop. by Coventrj% ir) Bunting y. Li']>lngweU,i,Co.2^a ; 

66, n. Roe v. Gritfiihs, 1 W. Bl. 605. 

(»/) BuUoek T. Bihley, i Co. 23 a ; (.v) Bullen v. Grant, Cro. El. 148. 

Grarenor v. Todd, 4 Co. 23 a ; and the (Q Goodtitle v. Morse, 2 T. R. 365 ; 

cases cited fljM^e, p. 54. Doe v. Tomkins, 11 East, 185; Doe v. 

(91) Fiteh V. StueUey, 4 Co. 23 a ; Wilson, 4 B. & Aid. 303. See Doe v 

Bex V. Mildmay, 5 B. & Ad. 254 ; Reec Tofield, U East, 24fi. 

V. Oundle, 1 A. & E. 283 ; 3 L. J. K. B. (?/) Rex v. Mildmay, 5 B. & Ad 

117. 254. 

(o) Roe V. liielis, 2 Wils. 13, 16 ; Doe (x) Westwich v. Wyer, 4 Co. 28 a. 

V. Tofeld, 11 East, 246 ; Hex v. 3Hld- (y) Doe v. Coombes. 6 Q. B. 535 : 12 

may, 5 B. & Ad. 254. L. J. Q. B. 36. 

(l)) Holdfast V. Clapham, 1 T. E. (:) Fiteh t. Stuekley, 4 Co. 23 a ; 

600. See Doe v. Vernon, 7 East, 8 ; Batmore v. Graves, 1 Vent. 260 ; Roe 
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Construction 
of limitations. 



Fee simple 
conditional, 
or estates 
tail. 



Proof of 
custom of 
entail. 



The limitation of the uses of a surrender is generally framed 
in the same technical terms, and is subject to the same rules of 
construction, as the limitation of estates in a conveyance of the 
freehold at common law (a). Thus, a surrender to the use of a 
person in general terms, without words of inheritance, passes an 
estate for life only, unless there be a special custom by which a 
fee simple may be created without the word " heirs," as by such 
words as " sibi et suis," " sibi et assignatis," or the like (b). 

The rule in Shelley's case applies to the limitations of copy- 
holds ; and if a grant or surrender be made to the use of a person 
for life with a remainder to his heirs, tl)e limitation to the heirs 
is referred to the estate ^of the ancestor, and enlarges it to an 
inheritance (c) . 

Where the custom admits of an estate by copy to a person and 
his heirs, it also admits of a grant or surrender to a person and 
the heirs of his body, or the heirs male of his body, or the like 
special lines of heirs ; the construction and effect of which 
limitations depend upon the custom of the manor. The con- 
struction of the common law was generally, though not univer- 
sally, followed in the manorial courts; and as the statute De 
donis did not apply to copyholds, these limitations, in general, 
retain the construction of fees simple conditional at the present 
day [cl). In those manors, however, in which the construction 
of .the common law was not followed, such limitations were taken 
to confer successive estates upon the issue designated in the 
grant, pt'r formam doni, according to the primitive construction 
or, at least, intention of such grants, which was restored and 
rendered effectual, as to the freehold, by the statute De donis. 
Hence in some manors by special custom limitations " to the 
heirs of the body," etc., create estates tail, analogous to estates 
tail of freehold since the statute (e). 

Amongst the proofs of such a special custom of entail are : — "If 
a remainder have been limited over such estates and enjoyed ; 
or if the issues in tail have avoided the alienation of the ancestor; 
or if they have recovered the same in writs of formcdon in the 
discender"; or if the tenant be permitted by the custom to alien 
before issue born, in prejudice to the right of reverter ; all which 
incidents are inconsistent with a fee simple conditional. On the 
other hand, where such remainders are not allowed, or the power 

(i) Iluntiiui V. Lepingioell, i Co. 29 a. 

(c) Doe v. Wilson, 4 B. & Aid. 303. 

{(l) Hey don's Case, 3 Co. 7 a ; Grarenor 
V. Todd, i Co. 23 a ; Doe v. Simpson, 
3 Man. & G. 929. See ante, pp. 24, 25. 

(e) Heydon's Case, 3 Co. 7 a. 



V. Doceless, 2 B. & Aid. 453 ; Doe v. 
riiomas, 3 Man. & G. 815 ; 11 L. J. 
C. P. 124. 

(a) Per Holt, Ch. J., Idle v. Cooh, 
1 P. Wms. 77 ; Hardwicke, C, Eigden 
V. ValUere, 2 Ves. Sen. 357. 
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of alienation originates with the birth of issue, the estate is of 
the nature of a fee simple conditional (/). 

An estate tail in copyhold might be barred, according to the Modes of 
custom : — by a recovery in the customary court of the manor ; e^tates^ail 
by forfeiture to the lord and regrant ; or, in the absence of any 
other customary mode of barring it, it might be barred by a 
surrender (g). And in some manors there were concurrent 
customs giving a choice to the party seeking to bar those in 
remainder (/(). The Fines and Eecoveries Act, 1833, provides 
that the legal estate tail in copyholds shall be barred by surrender 
and an equitable estate tail therein by deed entered on the court 
rolls of the manor (i) . 



The limitation of the uses of a surrender is not restricted by Uses limited 
the rules concerning the seisin which prevail in freehold tenure, upon con- ^'^ 
for the freehold remains vested in the lord. Hence the use may, tingency. 
in general, be limited for an estate to commence in /itiftro, though 
freehold in quantity ; and such estate may be limited to arise 
upon conditional terms or contingent events. So, a contingent Contingent 
remainder may be limited without a prior vested estate ot free- 'emamcei. 
hold; and though a contingent remainder would fail, if it had not 
become vested at the time appointed by the terms of limitation for 
taking effect in possession, yet it would not be destroyed by the 
premature determination of the prior estate, as by surrender or 
forfeiture, for remainders in copyholds are not thereby accele- 
rated as in freeholds. So, the use may be limited in defeasance 
or substitution of prior uses. The lord is bound to admit 
according to uses limited in the above forms, though such 
limitations are not admissible in a conveyance operating at 
common law (k). 

The surrender may also be made to such uses as some other uses 
person shall appoint, under a power or authority given to him u^de'^poweis 
for that purpose. The lord is not bound, without a special 
custom in the manor, to accept a surrender containing a power 
of appointment of the uses ; but, if he does accept such a sur- 
render, he is bound to recognize and admit the appointee (l). 
The appointees of uses under the power take their title from the 
surrender and not from the appointor, and it is not necessary 

(/) Co. Lit. 60 b ; Scriven Cop. 55, (/*) Wade v. Bache, I Wms. Saund. 

4tii ed. 160 ; Pudger's Case, 9 Co. 107 a; Rex 

(ijr) Oratttham v. Cupley, 2 "Wms. v. Ouiidle, 1 A. & E. 283 ; Boddlngton 

Saund. 840, and notes. v. Ahemietliy, 5 B. & C. 776. 

(7t) Doe V. Dauiicey, 7 Taunt. 674 ; (J) Boddington v. Abernetluj, 5 B. & 

Doe V. OssiTiglroohe, 2 Bing. 70. C. 776 ; Flack v. Downing College, IS 

(i) Beg Y. Ingleton, 8 Dowl. P. C. 693. 0. B. 945 ; 22 L. J. C. P. 220. 
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Use limited to 
surrenderor. 



that the latter should be admitted in order to give validity to 
the uses, although he take an estate until and in default of 
appointment (m). 

As the conveyance operates through the medium of the lord 
by surrender to him and admittance of the new tenant, a copy- 
holder is thus enabled to make a surrender to his own use and 
take an admittance of a new estate ; so he may surrender to 
the use of his wife ; — limitations which were void of effect at 
common law (n). 



Lease for 
years, — at 
common law. 



Lease bj 
surrender. 



Freehold, 
seisin, etc., 
applied to 
copyholds. 



By the general custom of copyholds a tenant may make a 
lease for one year to take effect at common law without a sur- 
render and without the licence of the lord ; and by special 
custom or by licence of the lord he may make such a lease for 
a longer term. The lessee under such lease has a common law 
and not a copyhold interest; he is tenant to the copyholder only, 
and not to the lord, and does not require admittance. The 
copyholder may also lease by a surrender to the use of the lessee 
for any term of years without licence or special custom, under 
his general power of disposition of the copyhold ; and the 
surrenderee must then be admitted and becomes tenant by copy 
to the lord and not to the copyholder (o). A lease made at 
common law against the custom and without licence is good 
against all parties except the lord ; as against him it is ground 
of forfeiture, which he may enforce or waive (p). 

The term freehold as expressing the quantity or duration of 
estates admissible in freehold tenure, namely, estates for life 
and of inheritance, is applied by analogy to estates of customary 
tenure and distinguishes such estates from leasehold or terms of 
years ; but the freehold as expressing the tenure of the land is in 
the lord, and not in the customary tenant (q). So the posses- 
sion of a copyholder for an estate freehold in quantity is 
commonly termed the customary seisin, and the copyholder is 
said to be seised of such estate ; though the terms are strictly 
applicable only to the possession of the freehold tenant. But 
there can be no disseisin, technically so called, with its peculiar 
consequences, of a customary tenancy (;■). 



(hO lte.r V. Oundle, 1 A. & E. 283 ; 

3 L. J. K. B. 117 ; fflass v. Richardson, 
2 D. M. & G. 658 ; 22 L. J. Oh. 105. 

(ji) Bunting v. Lcpingwell, 4 Co. 29 Tj ; 
Brooks T. Bruolis, Gro. Jac. 434. See 
ante, pp. 36, 37. 

(u) Co. Cop. s. 51 ; Melwich v. Suter, 

4 Co. 26 a ; Bath (^MarV) v. Abney, 1 



Burr. 206 ; Boc v. Lufliin, 4 East, 221 ; 
Lufhin V. j\'unn, 11 Ves. 170. 

Ij)) Bast V. Harding, Cro. El. 498 • 
Boe V. Tresldder, 1 Q. B. 416 ; 10 L. J. 
Q. B. 160 ; Boe v. Bomfield, 6 Q. B. 492 : 
See Boe v. Pyhe, 5 M. ife S. 146. 

iq) See ante, p. 53. 

(r) Co. Cop. ss. 14-17 ; Brown's 
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By general custom a copyholder in fee might surrender to the Devise by 
use of his will, and by his will declare and limit the uses. The the use of 
land then passed by the combined effect of the surrender and ^^^'■ 
will, as if the uses declared by the will had been inserted in the 
surrender ; and the appointee or devisee, upon the death of the 
testator, was in the position of a surrenderee. Under the will 
a further power of appointing the uses might be created (s). 

Copyhold land was thus devisable, independently of the statutes 
of wills which did not extend to copyholds, and without any 
other formalities than those, if any, prescribed by the terms of 
the surrender for the appointment of the uses (t). 

By special custom a copyholder might devise without a Devise by 
surrender to the use of his will (u) . In the absence of such g^g^Jj^ ^yj^h. 
custom, a will, without the surrender, was void of effect at law. out surrender. 
The Court of Chancery, however, would compel the heir to Surrender 
surrender, in support of wills devising to a wife, child, or creditors, ^tancery.'^ 
which would otherwise have failed for want of the surrender (x). 
It seems that there could not be a special custom against 
surrendering to the use of a will, because it is implied in the 
general power to surrender (y). 

The statute 55 Geo. III. c. 192, commonly called Preston's Power to 
Act, dispensed with the necessity of a surrender to the use of a tui without 
will ; and by the recent Wills Act, 1837 (repealing the above surrender and 
Act, see sect. 2), the general power thereby given to dispose of Tdmittanoe. 
real estate by will is extended " to all real estate of the nature of 
customary freehold or tenant right, or customary or copyhold, 
notwithstanding that the testator may not have surrendered the 
same to the use of his will, or may not have been admitted 
thereto, or notwithstanding that the same in consequence of any 
special custom could not have been disposed of by will, if this 
Act had not been made " (z). The Act provides for the pay- 
ment of the stamps, fees, and fines which would have been 
payable on the admittance of the testator and surrender by him 
(sect. 4). And if the land could not have been devised except 
under the Act, the same fines and dues are to be payable to the 
lord as upon a descent (sect. 5). The will must be signed and 

Case, i Co. 21 a ; Prehble v. Buglmrst, (ji) See Deoenish v. Bairws, Preo. 

] Swanst. 309, 580 ; Kite and Queintori's Ch. 3. 

Case, 4 Co. 25 a. See a7ite, p. 40. (Jv) Lloyd v. BiiHon, 2 Bro. P. C. 281 ; 

(.9) Fitch V. StucJdey, 4 Co. 2.^ a ; 3larston v. Guwan, 3 Bro. C. C. 170 ; 

Holder v. Preston, 2 Wils. 400 ; Glass Hol-iies v. Coghill, 12 Ves. 216 ; Bixiy 

V. Richardson, 2 De a. M. & G. 658 ; v. Eley, 2 Bro. C. C. 325. 

22 L. J. ( 'b. 105. (y) Due v. Llewellin, 2 C. M. & E. 

(f) Devenish v. BatTies, Prec. Ch. 3 ; 503. 

Pike V White, 3 Bro. G.C. 286 ; Church (z) Garland v. Head, L. K. 6 Q. B. 

V. Mundy, 15 Ves. 403. 441 ; 40 L. J. Q. B. 179. 



L.P.L. 



Digitized by Microsoft® 



66 



PART I. CHAP. II. CUSTOMABY TENURE. 



Descent in 
customary 
tenure. 



attested in the manner required by the Act (sect. 9), and is to be 
entered upon the court rolls (sect. 5). 

The common law rules of descent, as amended by the Inherit- 
ance Act, 1833, apply to inheritances of customary and copyhold 
tenure, subject to the variations of special customs (a). In the 
case of equitable interests, including those arising under implied 
or resulting trusts, an estate of inheritance will descend upon the 
customary heir and not upon the common law heir, as is the 
case if the trust be executory (b). Sect. 1 of the Land Transfer 
Act, 1897, does not apply to " land of copyhold tenure or 
customary freehold in any case in which an admission or any act 
by the lord of the manor is necessary to perfect the title of a 
purchaser from the customary tenant " (c). The exception does not 
extend to equitable estates in copyholds or customary freehold, and 
these estates, if in fee, vest in the personal representative, but 
only for the purposes of administration (d). By sect. 88 of 
the Copyhold Act, 1894, which reproduces an earlier statute, the 
older law relative to the descent of trust and mortgage estates 
in copyholds is restored, and these devolve upon the customary 
heir unless there is a testamentary disposition to the personal 
representatives (e). The title of the customary heir is complete 
without admittance (/). 



Section III. Eights and Eemedies incident to 

CCSTOMAEY Ten DEE. 

Eights of copyholder. 

Remedies of copyholder — trespass — ejectment — mandamus to compel 
admittance — bill in Chancery. 

Rights of lord — seizure to compel admittance — suit to ascertain boun- 
daries. 

Fines on admittance, etc.— fees to steward. 

Fealty and services of customary tenure. 

Escheat — forfeiture — waiver of forfeiture. 



Eights of 
copyholder 
incident to 
tenure or 
possession. 



The customary tenant has all the rights of enjoyment incident 
to the mere possession ; but the rights of property, subject to the 



(a) 3 & 4 Will. IV., c. 106, s. 1 ; 
Brown's Case, i Co. 21 a ; Locke v. 
Southwood, 3 CI. & P. 721 ; Muggleton 
V. Barnett, 2 H. & N. 653 ; 27 L. J. Ex. 
125 ; Nanson v. Barnes, L. R. 7 Eq. 
250. See Mallinson v. Siddle, 39 L. J. 
Ch. 420. 

(J) Re Hudson, [1908] 1 Ch. 655 ; 77 
L. J. Ch. 305. 

(c) 60 & 61 Vict. c. 65, 3. 1, sub-s. 4. 

(d) Be Somermlle and Turner's 



Contract, [1903] 2 Ch. 583 ; 72 L. J. 
Ch. 727. 

(e) Re Mills, 37 Ch. D. 312 ; 57 L. J. 
Ch. 466 ; on appeal 40 Ch. D. 14. See 
Braylroolie (^LorcV) v. InsJiip, 8 Ves. 
417 ; Tud. L. C. Conv. 322. 

(/) Doe V. Brlght'wen, 10 East, 583 ; 
Wilso7i V. Allen, IJ. & W. 611 ; Barnett 
V. Guildford i^EarV), 11 Ex. 19; 24 
L. J. Ex. 281. 
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possessory rights of the tenant, remain in the lord. A special 
custom, however, in some manors authorizes the tenants to 
exercise proprietary rights, absolute or qualified, in respect of 
minerals or timber within their tenements (a). The tenants are 
also entitled, as of right, to take estovers or botes, that is timber 
for the repair of their tenements or farming implements. This 
is a right compensatory of their obligation to uphold and repair 
their tenements, and to perform services in husbandry, and is 
strictly bounded by the necessity (b). In the absence of custom, 
any act of waste by the tenant is a forfeiture of his estate, giving 
to the lord a right to resume possession (c) ; nor may the tenant 
cut timber {d), nor open or work mines (e). On the other hand, 
the tenant may, in respect of his possession, maintain an action 
against the lord, if he enters to cut timber (/), or work 
minerals ((7). And being himself unable to do these acts, it 
follows that neither the tenant nor the lord can confer greater 
rights upon others than each possesses (/t). In an action against 
a stranger in respect of a wrongful act, the lord, as freeholder, 
and the tenant, in respect of his possession, may each maintain 
an action (i). 

The copyholder's remedy for the recovery of his tenement was Remedies of 
originally by a plaint in the nature of a real action in the customary copyholder, 
court of the manor ; he had no real action in the superior courts 
of common law, because he had no freehold title (/c). He might 
maintain trespass, in right of his possession, in the common law Trespass. 
courts, and even against the lord (l) ; he might also maintain Ejectment. 
ejectment through his lessee, founded on his power of giving a 
common law lease, and the latter form of action became the 



(a) Denn t. Johnson, 10 East, 267 
CuHis V. Baniel, 10 Bast, 273 ; Salis 
bury (_3fa)'q.') v. Gludstoiie, 9 H. L 
C. 692 ; 34 L. J. C. P. 222 ; Hanmer v. 
Chance, i De G. J. & S. 626 ; 34 L. J, 
Ch. 413. 

(J) Heydoii v. Smith, 13 Co. 67 
WhUechiiruh v. lioUoorthy, 4 M. & S 
840 ; Bailey v. Sterens, 12 C. B. N. S, 



5 M. & W. 11 ; Ciix V. Ghie, 5 C. E. 533 ; 
17 L. J. 0. V. 162. 

(/) Whitechuroli v. Holworthy, 4 
M. & S. 340 ; 19 Ves. 213. 

(jO Bourne v. Taylor, 10 East, 189 ; 
Eardley v. Gramille {Earl), 3 Oh. D. 
826; 45 L. J. Ch. 669. See Att.-Gen. 
V. 'fomlim, 5 Ch. D. 750 ; 46 L. J. Ch. 
654. 



91 ; 31 L. J. C. P. 226. (/t) Heydon v. Smith, 13 Co. 67 ; 

(c) Peachy v. Somerset (Bulie), 1 Bext v. GUI, L. R. 7 Ch. 699 ; 41 L. J. 
Stra. 477 ; Boe v. Clements, 2 M. & S. Ch. 761. See Keyse v. Powell, 2 B. & 
68 ; Boe y. Burlington {Earl'), 5 B. & B. 132 ; 22 L. J. Q. B. 305. 

Ad. 507 ; Reg. v. Bare, 2 F. & F. 355. (i) Lewis v. Branthwaite, 2 B. & Ad. 

(d) Peachy v. Somerset {Bulls), 1 437 ; Cox v. Glue, 5 C. B. 533 ; 17 L.J. 
Stra. 477 ; Mardiner v. Elliott, 2 T. R. C. P. 162. As to the measure of 
746 ; Boe t. Wilson, 11 East, 56. See damage, see Heydon v. Smith, 13 Co. 
BlaoUett v. Lowes, 2 M. & S. 494. 67 ; Att.-Gen. v. Tomline, 15 Ch. D. 150. 

(e) Winchester {Bp.) v. Knight, 1 Qi) Lit. s. 76 ; Co. Cop. s. 51. 

. P. Wms. 406 ; PoHland {Bnhe) v. Hill, (I) See cases cited, supra, notes (/) 

L. R. 2 Eq. 765. See Beai'dewY. Ecans, and (j). 

F 2 
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Proceedings 
to compel 
lord to admit, 
accept sur- 
render, etc. 



Eights o£ the 
lord. 

Seizure 
quousque to 
compel 
admittance. 



Suit in equity 
to ascsrtaiu 
boundaries. 



ordinary mode of recovering copyhold lands (??i). Now all plaints 
in the nature of real actions, in common with real actions at 
common law, are taken away by the 3 & 4 Will. IV. c. 27, 
s. 36 (n) ; and the only remedy is by action of ejectment. 

A mandamus issues to the lord to compel him to accept a 
surrender and admit a new tenant (o) . The lord is a necessary 
party against whom the writ should issue, and it is consequently 
an inappropriate remedy where the Crown is lord of the manor {y). 
The writ issues upon proof of a prima facie title, and where two 
persons claim under adverse titles, the court will require the 
admittance of both (q). The Court of Chancery exercised a con- 
current jurisdiction to compel admission {r), and this jurisdiction 
is now vested in the High Court (s). A mandamus, which it is in 
the discretion of the court to refuse, will not issue in a doubtful 
case (i). 

The lord is entitled to have a tenant upon the rolls (m), and 
may by general custom seize and retain the tenement until the 
tenant comes in and is admitted. This seizure quousque is in 
the nature of process to compel admittance, but the right can 
only be exercised after three proclamations made at three 
consecutive courts (x). By special custom the lord may be 
entitled to seize absolutely for want of a tenant, as he may for a 
forfeiture (y). 

Where the lord is in possession under a seizure lawfully 
made, the tenant must take proceedings to recover the tenement 
within the period allowed by the Statute of Limitations (z). 

The lord has no remedy in equity merely to compel 
admittance (a) ; but if he cannot exercise his legal remedy of 



(m) 3felwich v. lAder, 4 Co. 26 a. 

(■«) See ante, p. 42. 

(o) Rex V. Boughey, 1 B. & C. 565 ; 
Rex Y. Brewers Co., 3 B. & C. 172. See 
R'-x V. Ritjge, 1 B. & Aid. 550. 

if) Reg. V. Powell, 1 Q. B. 352 ; 10 
L. J. Q. B. 148. 

(^) Rex V. Brewers Co., 3 B. & C. 
172 ; Rex v. Hexham, 5 A. & E. 559 ; 6 
L. J. K. B. 33 ; Rex t. Ham, 8 L. J. 
N. S. Q. B. 265. 

(»■) Dimes v. Ch-and Junction Canal, 
8 H. L. C. 794 ; Andrews v. Hulse, 4 
K. & J. 392 ; 27 L. J. Ch. 655. See 
Williams v. Lonsdale (^LorS), 3 Ves. 
752 ; Widdowson v. Harrington (^Earl), 
IJ. & W. 532 ; Walters v. Weib, L. E. 
5 Ch. 531 ; 39 L. J. Ch. 677. 

(.s) Judicature Act, 1873 (86 & 37 
Vict. c. 66), s. 16. 

{t) Reg. V. Garland, L. E. 5 Q. B, 
269 ; 39 L. J. Q. B. 86. 



{».) Eeeringham v. leatt, L. E. 8 
Q. B. 388 ; 42 L. J. Q. B. 203 ; Hall v. 
Bromley, 85 Ch. D. 642 ; 56 L. J. Ch. 
722 ; Garland v. Mead, L. E. 6 Q. B. 
441 ; 40 L. J. Q. B. 179. 

(«) Doe V. Hellier, 8 T. E. 162 ; Doe 
V. Trveman, 1 B. & Ad. 786 ; Doe v. 
Mwscott, 12 M. & W. 832 ; 14 L. J. Ex. 
185 ; Eccles. Commrs. v. Parr, [1894] 
2 Q. B. 420 ; 63 L. J. Q. B. 784 ; 
Beighton v. Beighton, 64 L. J. Ch. 796. 
See Doe v. Coombes, 6 Q. B. 535 ; 14 
L. J. Q. B. 37. 

(j/) Doe V. Hellier, 3 T. K. 162. 

(«) Walters v. Webb, L. E. 5 Ch. 
581 ; 39 L. J. Ch. 677 ; Bccles. Commrs. 
T. Parr, [1894] 2 Q. B. 420 ; 63 L. J. 
Q. B. 784. 

(ff) Searle v. Cooke, 32 Ch. D. 519 ; 
59 L. J. Ch. 259. See Durham iBp.j 
V. Ripon, 4 L. J. O. S. Ch. 32. 
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seizure by reason of confusion of the boundaries of the copyhold 
tenement, he may maintain an action to ascertain and set out 
the boundaries, and, if that should be impossible, to have lands 
of equal value set out in substitution [b). 

By general custom the lord is entitled to a fine upon the Fine upon 
admission of a tenant. Where copyholds stand limited to one '''l'"'^^i°°- 
for life or for years with limitations over to other persons by 
way of remainder, the admission of the tenant of the particular 
estate is the admittance of all entitled in remainder, and no fine 
is payable by them unless there be a special custom to that 
effect (c). The amount of the fine may be fixed by the custom 
of the manor ; if it is not so fixed, it is arbitrary, but subject to 
the condition of reasonableness, which is satisfied if it does not 
exceed two years' improved yearly value of the land in respect of 
one life(d). Where two or more persons claim to be admitted, 
whether they are to enjoy the property contemporaneously or in 
succession, the fine is assessed on the principle that the first 
person pays a full fine, the second one half of the full fine, and 
the next one quarter of the full fine, and so on in a descending 
scale (e). Coparceners, however, make but one heir, and in 
their case it would seem that only one fine is payable (/). The 
restriction of reasonableness only applies when the lord is bound 
to admit, but not upon a voluntary grant, as after a forfeiture, 
in which case the fine is purely arbitrary (g). Where a copyhold 
tenement is broken up into parcels, or otherwise severed in 
interest, each parcel becomes a new tenement, and a fine is 
payable in respect of each at any rate until the same become 
reunited in one person (/i). And in those manors where a 
tenant on the rolls is entitled to be admitted without paying a 
fine, or upon payment of a reduced fine, he is not entitled to 
treat contemporaneous surrenders of several tenements as 
independent conveyances and claim admission to one tenement 

Cb) Clayton v. Cookes, 2 Atk. 449. C. P. 154 ; Att.-Gen. v.Sandover, [1904] 

(c) BatiHore v. Grates, 1 Vent. 260 ; 1 K. B. 689 ; 73 L. J. K. B. 478. 

Sue V. Loveless, 2 B. & Aid. 453 ; Jikelyn (e) Slieppard v. Woodford, 5 M. & W. 

V. Worsfold, 15 L. T. 0. S. 4 ; Rand- 608; 9 L. J. Ex. 90; Richardson v. 

field V. Randfield, 3 De G. F. & J. 766 ; Eensit, 5 Man. & G. 485 ; 12 L. J. C. P. 

31 L. J. Ch. 113 ; Reg. v. Woodkam 154. 

Walter Manor, 10 B. & S. 439. (/) Rex v. Bonsall, 3 B. & C. 173. 

((^) Willowe's Case, 13 Co. 1 ; Hohart See Doe v. Pearson, 6 East, 173 ; per 

T. Hammond, 4 Co. 27 J ; Lenlte v. Lindley, L.J., ^ca?i.s v. £(•«««, [1892] 2 

Pigat (_Lord), 1 Selw. N. P. 87 ; Douglas Ch. 173, at p. 185 ; 61 L. J. Ch. 456. 

V. Dysart {Earl), 10 C. B. N. S. 688 ; O) Willowe'K Case, 13 Co. 1, 4th res. 

Fraser v. Mason, 11 Q. B. D. 574 ; 52 (A) Attree v. Scutt, 6 East, 476 ; 

L. J. Q. B. 643. As to the method of Evans v. Upsher, 16 M. & W. 675 ; 16 

assessing the fine, see Verulam (^EarT) L. J. Ex. 185 ; Reg. v. Eton College, 8 

V. Howard, 7 Bing. 327; Richardson Q. B. 626 ; 16 L. J. Q. B. 18. 

T. Kensit, 5 Man. & G. 485 : 12 L. J. 
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to gain the exemption in respect of the remaining tenements (i), 
nor will the right be admitted where he makes a colourable 
purchase to obtain the advantage of the exemption or 
reduction (/c). 

The lord cannot refuse admittance until the fine is paid, for 
the fine is not due until admittance {I). But he may refuse 
admittance, if previous fines in respect of the same title remain 
unpaid (hi). 

By special custom a fine may be due upon a change of the 
lord by death. A custom to have a fine upon a change of the 
lord by alienation or other act of the party would be unreasonable 
and bad (n). 

As before stated, a copyholder can only lease from year to 
year, except under the sanction of a custom (o). By special 
custom fines may be due upon licences granted to the copyholder 
to make leases, or to do other acts ; but by general custom fines 
are due only upon admittances. Where the fines for such licences 
are certain, it seems that the lord cannot be compelled to grant 
them (jj). 

Fees are due by custom to the steward of a manor for his 
official services in regard to surrenders, admittances, copies of 
the rolls, and the like. The amount of the fees is in some cases 
fixed by the custom ; in the absence of customary assessment 
the steward is entitled to claim a reasonable remuneration for 
his services (q). 



Fealty and 
services. 



By the general rules of customary tenure the lord is also 
entitled to fealty and suit of court ; and by special custom or by 
express reservation he may be entitled to rents, reliefs, and 
heriots. " The doing of fealty by a cojjyholder proveth that a 
copyholder, so long as he observes the customs of the manor and 
payeth his services, hath a fixed estate ; for tenant at will, that 
may be put out at pleasure, shall not do fealty " (r). 



(i) £ir///H V. Wiii-sfiild, 15 L. T. 4 ; 
Jnliustone v. Silencer [Earl), 30 Ch, D. 
581. 

(i) Aff.-Geii. y. Sanrlurer, [1901] 1 
Ch. OS!) ; 78 L. .1. K. B. 478. But see 
Allen y. Flood, [1898] A. U. 1 ; G7 L. J. 
Q. B. 119. 

(Z) /,'. V. Jlendon, 2 T. R. 484 ; 
Graham v. Simc, 1 East, 632. 

(»/) li. V. Cogfjan, 6 East, 431 ; R. v. 
JJiilline/ham, 8 A. & E. 858 ; 8 L. J. 
Q. B. 37. See Ee Naylor and Spendla's 
Contract, 34 Cli. D. 217. 

(b1 Lowther v. Itinv, Fort. 44 ; Somer- 
set (^Dulie) v. France, 1 Strange, G54. 



(o) Ante, p. 64. 

(^p) ('ou'per V. ClcrJ;. 3 P. "\Vms. 155 ; 
lieff. V. Hale, 9 A. & E. 339 ; S L. J. 
Q. B. 83. See Peaclnj v. Stnnerset 
{Dvlir'). 1 Stra. 447 ; ' Leiiiuaim v. 
MeArthur, L. R. 3 Ch. 4!lti ; 37 L. J. 
Ch. 825. 

(^/) Frere.st v. aiijn, 6 Taunt. 425 ; 
lieg. V. JSixInijistiike, 8 Dowl. P. C. 608 ; 
Frans v. U/ixlicr, 16 M. & W. 675 ; 16 
L. J. Ex. 1N5 ; 'J'ralierne v. Gardner, 5 
E. & B. 913 ; 25 L. J. Q. B. 201. See 
Allen V. Aldridge. 5 Beav. 401. 

OO Co. Lit. 63 ((. See ante, p. 18. 
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The lord may become entitled to the land by escheat upon the Escheat. 
death of the tenant without leaving an heir and without having 
disposed of the tenement by will. By escheat the copyhold 
estate is merged or extinguished in the freehold, with all its 
incidents, of customary descent and the like ; but it retains the 
capacity of being held by copy and may be regranted in that 
form of tenm-e (s) . 

Forfeiture is the consequence of certain acts' of the tenant Forfeiture, 
which are inconsistent with the customary tenure or are violations 
of its rules (i). The alienation of the land by a conveyance 
operating at common law, and purporting to convey an estate of 
freehold tenure, operates as a disseisin of the lord and a forfeiture, 
except in the case of copyhold lands falling within the provisions 
of the Settled Land Act, 1882 (it). A deed conveying lands and 
tenements at common law will be construed, if possible, to 
apply to freehold lands only in order to avoid a forfeiture of 
copyhold (x). 

A lease a^t common law for more than a year, unless it be made 
with the licence of the lord or under a special custom to lease in 
that manner, operates as a ground of forfeiture (y). A document 
will be construed as a mere agreement for a lease instead of an 
operative lease, if possible, to avoid this effect (z). 

Any acts of waste, injurious to the inheritance, whether 
permissive or voluntary, if there be no custom to the contrary, 
are cause of forfeiture ; as pulling down a building, or suffering 
it to be out of repair, ploughing meadow, cutting trees, digging 
and removing minerals, removing fences and confounding 
boundaries, and the like (a). 

By special custom a refusal to take admittance may operate as 
a forfeiture and entitle the lord to seize absolutely and not merely 
quousque, as by the general custom (b) . A refusal to pay the 
proper fines or rent or to do the services of the tenure upon 
demand is ground of f orf eiture (c) . There were other causes of 
forfeiture, as attainder which followed upon judgment for treason 

(s) See ante, p. 20 ; 2Jo.it, p. 74. (a) Co. Lit. 63 a ; Hargrave's note, 

(i) Co. Cop. s. 57 ; Scriven, 437. ib. ; Co. Cop. s. 57 ; Boe v. Clenusnts, 

(u) Brown's Case, 4 Co. 21 J ; 45 & 2 M. & S. 68 ; Bue v. BurUngtoii 

46 Vict. c. 38, s. 20. {Earl), 5 B. & Ad. 507 ; 3 L. J. K. B. 

(«) Co. Cop. s. 58, See Smith v. 26. 

Clyfford, 1 T. E. 738 ; Francis v. Slinton, (J) Boe v. IlelUer, 3 T. R. 62. 

L. R. 2 C. P. 543 ; 36 L. J. C. P. (c) Co. Cop. d. 57 ; WiUowe's Case, 13 

201. Co. 1 ; see Grant -v.Astle, Dongl. 726, n. 

(y) Ante, p. 64. See Peachy v. Fines may also be recovered by action 

Somerset (Buke), 1 Stra. 447. of debt ; ib. 727 ; and see a7Ue, 

(_z) Boe V. Clare, 2 T. R. 739 ; Fenntj p. 69. 

V. Child, 2 M. & S. 255. 
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or felony, whereby the tenant became incapacitated to fill the 
tenancy and it reverted to the lord {d). 

Some acts of forfeiture operate by destroying the copyhold 
tenure, as conveyances which transfer the land to another for a 
freehold estate, for such an estate is wholly inconsistent with the 
copyhold tenure and is a disseisin of the lord's freehold. A for- 
feiture of this kind formerly occurred upon a conveyance by 
feoffment with livery, and upon conveyance by fine or recovery ; 
and it may still occur by a conveyance transferring a freehold 
estate at common law(e). 

But where the estate in remainder is made to commence upon 
the determination of the estate for life by forfeiture in the life- 
time of the tenant for life, the remainderman and not the lord is 
the proper person to make the entry (/). 

Other acts operate as forfeitures only at the election of the 
lord, by entitling him to enter and seize the tenement ; such are 
leases without licence, acts of waste, refusal of services, and the 
like. As to these acts the forfeiture may be waived, and the lord 
is taken to do so by any acknowledgment of the tenancy con- 
tinuing after notice of the act, as by accepting or distraining for 
rent, accepting a surrender, or the like ; and if he does not 
himself enforce the forfeiture, it is taken as waived as against 
the succeeding lord. Hence no lord can take advantage of such 
acts of forfeiture but he who is lord at the time of the act com- 
mitted. But the forfeiture produced by an act which destroys 
the copyhold cannot be waived ; and a succeeding lord, under 
the same title, may exercise the right to enter and seize 
absolutely (gf). 

A forfeiture extends to the whole of the tenement as to which 
the act is committed, but not to other separate tenements held 
by the copyholder of the same manor. It is confined to the 
estate of the forfeiting tenant and does not affect estates in 
remainder or reversion, which will take effect in the time and 
order prescribed by the terms of limitation, notwithstanding the 
forfeiture of the particular estate Qi). 



id) Ee.r V. Mildmaij, 5 B. & Ad. 254 ; 
Rex V. Willes, 3 B. & Aid. 510. The 
33 & 34 Vict. c. 23, s. 1, enacts that no 
judgment for any treason or felony shall 
cause any attainder or any forfeiture or 
escheat. It seems worthy of remark 
that this Act makes no mention of 
copyholds. See iditc, p. 59. 

(e) Ante, pp. 40, 54. 



(/) Benison v. Strode, PoUexf. 614. 

(j/) Due V. HelUer, 3 T. E. 162 ; Doe 
Y. Triiemaii, 1 B. & Ad. 736; Doe v. 
BouafieUl, 6 Q. B. 492 ; 14 L. J. Q. B. 
42 ; Doe v. C'oomhes, 6 Q. B. 535 ; 14 
L. J. Q. B. 37. 

(70 Podger's Case, 9 Co. 107 a ; Doe 
V. Clements, 2 M. & S. 68. 
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Section IV. Extinguishment of Customary Tenuee ; 
Ebgeant ; Enfranchisement. 

Union of copyhold and freehold titles — surrender to lord — for particular 
estate — to lord having a particular estate. 

Copyholder acquiring estate in the freehold — or in the manor. 

Severance of the tenement from the manor. 

Regrant of copyhold — must conform with the custom — regrant is voluntary. 

Enfranchisement — to copyholder for life or years — to copyholder in tail — 
no tenure or services can be reserved — statutes to facilitate enfran- 
chisement. 

A customary estate is extinguished by the union of the freehold Union of 
and customary title in the same person. The possession is then fr^ehoid^ ^""^ 
referred to the freehold title only, and may be disposed of under titles. 
that title at common law. 

The customary title may vest in the lord, by surrender to his Surrender to 
use, or release to him ; also by escheat or forfeiture. It thereby "^"^ °^ ^°^^' 
becomes extinguished, though the tenement, in the hands of the 
lord, may retain the quality of being demisable upon the cus- 
tomary tenure, and may be regranted by him as copyhold (a). 

A surrender to the lord for a particular estate suspends the Surrender for 
tenure during that estate only ; and the customary tenant in P^i'*"^'^'^'' 
remainder continues entitled according to the terms of his estate. 
For remainders, whether vested or contingent, are not accelerated 
or barred by the surrender or forfeiture of the particular estate, as 
was the case with like limitations of the freehold, but they may 
be made to commence upon the forfeiture of the particular 
estate (6). 

A surrender to a lord having a particular estate or limited Surrender to 
interest in the manor operates as an extinguishment (subject to p°articular^ 
a regrant by copy) in favour of all persons having ulterior estate, 
estates in the manor (c). 

The freehold and customary title may also become united in Extinguish- 
the tenant. If the copyholder accepts a lease or other common ^pyhoider 
law estate under the freehold title of the tenement, his copyhold acquiring 

estate under 
the freehold 
(a) French's Case, i Co. 31 a ; £lem- Clements, 2 M. & S. 68. See ante, p. 40. title. 
merliasset v. Humherstone, Hutt. 65; (e) St. Paul v. Dudley (Fi>c.), 15 

Beversham's Case, 2 Vent. 345. Ves. 157 ; JCing v. Moody, 2 Sim. & S. 

(J) Podger' s Case, 9 Go. 107 a ; Beni- 579. See Bingham v. Woodgate, 1 
son V. Strode, PoUexf. 614 ; Doe v. Russ. & M. 32. 
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manor. 



interest, being a tenancy at will only relatively to such estate, is 
merged or extinguished absolutely. So, if the copyholder 
acquires by any means an estate in the manor, which includes 
the copyhold tenement, his copyhold interest is extinguished ; 
but in this case, as lord of the manor, he would have the right to 
regrant the tenement to be held by copy (d). 



Severance 
of the tene- 
ment from 
the manor. 



If the lord conveys away the freehold title in a copyhold 
tenement, so that it is no longer parcel of the manor, the cus- 
tomary tenure is extinguished, except as to the rights of the 
copyholder. The rents and services reserved may continue due 
to the grantee of the freehold, but the rights incident to the lord, 
as such, namely, suit of court, fines upon admittance, and the 
like, are extinguished. They cannot be conveyed with the free- 
hold of the tenement, except as parcel of the entire manor ; for 
" a manor is an entire thing, and not severable," at least by act 
of the party ; nor can a new manor be created at the present 
day. The copyholder may afterwards release to the grantee of 
the freehold or may take a release from him, and so unite the 
titles ; and this seems the only mode of dealing with the legal 
title of a tenement so circumstanced ; for it can no longer be 
conveyed by surrender because the land is no longer parcel of 
the manor (e). 



Eegrant of 
copyhold. 



Begrant is 
independent 
of tlie lord's 
estate. 



Where the copyhold tenement reverts to the lord, which may 
happen, as already noticed, in various ways: — by surrender to 
the use of the lord, — by expiration of the copyhold estate, as 
where it is for lives only, and the lives have expired, — by escheat 
or failure of heirs, — by forfeiture ; — though the possession is then 
referred to his freehold title, and he may dispose of the tenement 
under that title by a common law conveyance ; yet he may, if he 
pleases, grant it out again to be held by copy according to the 
custom of the manor (/). 

In like manner, where the copyhold tenure is extinguished by 
the copyholder acquiring an estate in the manor, as lord of the 
manor he may again grant the tenement to be held by copy (/). 

The grant by copy is an exercise of his power as lord ; it does 
not take effect out of his estate and is not restricted thereby. 
Though entitled to the manor for a particular estate only, as for 



((Z) Lime's Case, 2 Co. 16 Z> ; FrencKa 
Case, 4 Co. 31 a ; Cattle ij y. Arnold, 4 
K. & J. r/J,-). 

(e) 3Iurrel ¥. Smith, 4 Co. 25 a ; Sir 
31oijle Finch's Case, 6 Co. 64 a ; Cattleij 



V. Arnold, 4 K. & J. 595; PhiUq's v. 
Ball, 6 C. B. N. S. 811 ; 29 L. J. 
C. P. 7. 
(/) French's Case, 4 Co. 31 a. 
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life or for years or at will, provided he is rightfully lord for the 
time being, he may grant the customary tenements to hold by 
copy ; and if the custom be strictly followed his grant will bind 
the inheritance of the manor. The copyholder under such grant 
is in by the custom ; his estate is independent of the freehold 
title of the manor, and is not affected by the charges and 
incumbrances attaching on that title (/i). 

The lord retains the power of granting the tenement by copy Eegrant ia 
so long as he retains possession ; but by any interruption of his uponVT 
possession, unless it be wrongful, the customary quality or lord's posses- 
capacity of the copyhold is interrupted and consequently lost. 
Thus, if the lord makes a lease for years or for life or any other 
estate at common law, the land can never after be granted by 
copy by him or any persons claiming under him ; but the 
power of those in remainder or reversion after him to grant 
by copy is not affected. If the lord is wrongfully disseised, 
and the land is afterwards recovered, it is again grantable 
by copy(i). 

In such regrant the lord must conform strictly to the custom, as Eegrant must 
to the tenement, the estate granted, the incidents and appur- gtriotfywith 
tenances of the estate, the tenure, the rents and services reserved, tte custom. 
and all other points ; for the grant being authorized only by the 
custom, deviation from the custom in any point would render it 
void (k). 

The grant in such cases is voluntary and may be made for Regrant bv 
any estate within the custom ; in this respect it differs from an vofuutary. 
admittance upon a surrender, which is a ministerial and com- 
pulsory act, directed and controlled by the uses of the surrender. 
An admittance, as conferring the legal title, is equivalent to a 
grant and may be so pleaded; but it has no force except as 
following the surrender, and an erroneous admittance cannot be 
supported as a voluntary grant (I). A grant entered upon the 
rolls imports an admittance or acceptance of the grantee as 
tenant (in). 

A regrant, being voluntary, is not, like an admittance upon a No restriction 
surrender, restricted as to the fine or consideration to be paid ^^ *° ^"®' 
for it ; but the lord, as he is at liberty to grant or not, may ask 
what he pleases (n). 

(/(.) Clarke v. Pennifather, i Co. 23 S ; Q. B. 30.3. 

Swayne's Case, 8 Co. 63 J ; Doe v. (Q Brown's Case, i Co. 21 a ; Roe v. 

Strickland, 2 Q. B. 792 ; Neal aiid, Loveless, 2 B. & Aid. 457 ; ZoucIl t. 

Jaeksoti's Case, i Co. 26 i. Forse, 7 East, 186. 

(i) French's Case, 4 Co. 31 a. (ni) Roe v. Loveless, 2 B. & Aid. 453 ; 

(70 Badger v. Ford, 3 B. & Aid. 153 ; Doe v. Wkitaker, 5 B. & Ad. 409. 

Doe V. Strickland, 2 Q, B. 792 ; 11 L. J. (n) Willoioe's Case, 13 Co. 3, 4tli res. 
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for life or 
years. 



To copyholder 
in tail. 



No tenure or 
services can 
be reserved. 



Enfranchise- 
ment pre- 
sumed. 



Enfranchisement is effected by the lord of the manor convey- 
ing the freehold title of the tenement in fee simple to the copy- 
holder, or by a general release of the seignorial rights ; the 
customary tenure is thereby wholly extinguished. An enfran- 
chisement operates out of the lord's estate and not by exercise 
of his power as lord. It is therefore dependent upon his title to 
the manor, and can only be fully effected by a lord entitled in fee 
simple, or having a power of disposition to that extent. The 
conveyance of a less estate, or by a lord entitled for a less, 
estate, would only give a limited title to the freehold; though by 
accepting such less estate the copyholder's interest would be 
merged and extinguished (o). A tenant for life has now a statu- 
tory power to enfranchise copyholds (p). 

Enfranchisement or conveyance of the freehold in fee simple 
to a copyholder for life or for years operates as an enfranchise- 
ment for the benefit of those in remainder (2). But it so operates 
in equity only ; the legal estate in fee simple rests in the grantee 
and will pass to his heir or devisee ; and a conveyance will be 
decreed to those entitled in remainder, upon equitable terms as 
to the consideration paid for the enfranchisement (r). Questions 
of this character will now, seldom arise, as tenants for life will 
exercise their power to have capital moneys laid out in purchas- 
ing the freehold, which will be conveyed to the trustees of the 
settlement (s) . 

Enfranchisement to a copyholder in tail bars the entail and all 
ulterior estates and limitations, and leaves no interest at law or 
in equity in the issue in tail or the remainderman (t). 

Upon an enfranchisement since the statute of Quia emptores no 
tenure or services can be reserved ; because the grantee of the 
freehold holds of the next superior lord. Consequently, if the 
deed of enfranchisement purports to reserve a rent, it is not a 
rent-service, but in the nature of a rent-charge granted by the 
tenant {u) . 

An enfranchisement may be presumed in favour of a long 
possession and course of dealing with the tenement as free- 
hold (x). 



(») Lane's Oise, 2 Co. 16 J ; Samm^e's 
Ckxi', I'A Co. .54 ; Doe v. linntingtim. 4 
East, 271. See Fawlkner v. Fawlltner, 
1 Vem. 21. 

(^j) Settled Land Act, 1882 (45 & 46 
Vict. c. 38), s. H. 

{(/) Rue V. Sriijgs, 16 East, 415 ; see 
Due V. JacJi.vm, 1 B. & C 448. 

(r) Wynne v. ConJies, 1 Bro. C. C. 515 ; 
Wilson V. Allen, 1 J. & W. 611, 621. 



(s) Settled Land Act, 1882 (45 & 46 
Vict. 0. 38), s. 21. 

(0 R'e Y. Briggs, 16 East, 406 ; 
Challoiier v. Murhall, 2 ^'es. jun. 524 ; 
Be Hart, 41 Ch. U. 547 ; 58 L. j. Ch. 
752. 

(«) Bradshaw v. Lawson, 4 T. E. 443 ; 
see ante, p. 12. 

(x) Roe V. Ireland, 11 East, 280. 
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Statutes have been passed from time to time to facilitate the statutes 
enfranchisement of customary tenures, at the instance either of enfranohise- 
the lord or of the tenant, providing for compensation for the '^^°*- 
rents and services by the payment of a gross sum or a fixed 
rent-charge (j/). 

iy') Copyhold Act, 189i (57 & 58 Vict. c. 46). 
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CHAPTER III. 

THE LAW OF USES. 

Section I. Uses before the Statute of Uses. 
II. Uses since the Statute of Dses. 
III. Operation and limits of the Statute of Uses. 



Section I. Uses befoee the Statute of Uses. 

Origin and nature of Uses. 

Uses at law — possession of cestui que use. 

Uses in equity — enforced by subpoeTia — not subject to rules of tenure — 

assignment of uses — disposition by will — descent. 
Statutes concerning uses— the Statute of Uses. 

The law of freehold tenure above described was administered 
Uses. in the courts of common law. A concurrent jurisdiction over 

property in land was exercised by the Court of Chancery in the 
system of Uses ; which was subsequently, to a great extent, 
incorporated with the law of freehold tenure by the Statute of 
Uses. 
Origin and '^^^ system of Uses was founded on the practice, adopted in 

nature of early times for various purposes, of transferring the seisin or 
legal possession of the land by feoffment or other sufficient mode 
of conveyance to some person or persons upon a trust or confi- 
dence to permit the feoffor or some person to have the TJse. 
This trust was at first of a secret nature, and not mentioned in 
the charter of feoffment or instrument of conveyance ; but after- 
wards a clause was commonly inserted expressing that the feoffees 
were to hold " to the use " of the person intended to be thereby 
benefited. The latter person became known as the cestui que use, 
relatively to the legal feoffees who were commonly known as the 
feoffees to uses (a), 

(a) As to the origin of uses, see 1 13 Eic. II. It is probable that before 

Sanders, Uses, ch. 1 ; Go. Lit. 272 a. the statute Quia emptores, 18 Edw. I., 

In the feofEments collected in Madox's if a tenant in fee simple enfeoifed a 

" Formulare Anglicanum," joint feoffees, stranger without any consideration, and 

which maybe taken as the sign in early without expressing any use, there could 

deeds of secret uses (see post, p. 82), be no resulting use in the feoffor, 

appear first towards the end of the because the tenure and services supplied 

reign of Edw. III. ; see forms 337, a consideration to carry the use to the 

49 Edw. III. ; 389, 50 Edw. III. ; 339, feoffee. See^osf, p. 8i. 



uses. 



Digitized by Microsoft® 



SECT. I. USES BEFORE THE STATUTE OF USES. 79 

The courts of law took no notice of the use or trust ; they Uses at law. 
regarded the feoffee exclusively as tenant of the land for all 
purposes. His seisin or possession was subject to all the services 
and incidents of tenure, and was liable to escheat and forfeiture. 
He had the power to aliene the land by feoffment or other legal 
conveyance ; and it passed by descent to his heir. 

Cestui que use, as such, had no estate or interest in the land at Possession of 
law ; and no remedy in a court of law against the feoffees to 
uses, nor against strangers. But while in possession, with the 
consent of the feoffees, he was in the legal position of a mere 
tenant at will (b) . 



cestui qne vsc. 



equity. 



In the Court of Chancery, on the other hand, the use imparted Uses in 
all the beneficial incidents of property, namely, the right of 
occupying and enjoying the land in specie, and of taking the 
profits, also the power of directing the disposal of it to another. 
The correlative trust imposed on the feoffee consisted in permit- 
ting the cestui que use to occupy and take the profits, in preserving 
the legal title on his behalf, and in executing conveyances of the 
land according to his direction (c) . 

The Court of Chancery exercised jurisdiction over the use by Enforced in 

• • , ji ■ ,-1 1 , , • , i, Chancery by 

givmg to the cestui que use the remedy by subpoena against the suhpmna. 
feoffee to compel him to disclose and perform the use or trust 
upon which he held the land {d). The Court of Chancery also 
in course of time enforced the trust against the heir of the 
feoffee to uses taking the land by descent ; also against a 
purchaser from the feoffee to uses taking the land with notice 
of the trust, or without consideration. But a purchaser for a 
valuable consideration and without notice of the trust held the 
land free of any claim in equity on the part of the cestui que use, 
whose remedy in such case lay against the feoffee only, for the 
breach of trust committed in parting with the land (e) . 

Accordingly, a use was summarily defined by Coke in the 
following terms : — " A use is a trust or confidence reposed in 
some other, which is not issuing out of the land, but as a thing 
collateral, annexed in privity to the estate of the land, and to 
the person touching the land, scilicet, that cestui que use shall 
take the profit, and that the terre-tenant shall make an estate 

Qi) Co. Lit. 271 a, h, and Butler's Bacon, Uses, 15, Tracts, p. 312 ; 1 

note (1) to Co. Lit. 271 h, sect. ii. ; 1 Sanders, Uses, 56. See the progressive 

Sanders on Uses, 65 et seq. jurisdiction over uses stated by Lord 

(p) Co. Lit. 272 J; 1 Sanders, Uses, Mansfield in iJaryess v. lF7teate, 1 Eden, 

u. 1. 218, 219 ; and see 1 Spence, Eq. Jur. 

(d) 1 Sanders, Uses, 15, 19. i42, 445. 

(e) Chudleigh's Case, 1 Co. 122 a, J ; 
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according to his direction. So as cestui que use had neither jus 
in re nor jus ad rem, but only a confidence and trust, for which 
he had no remedy by the common law, but for breach of trust 
his remedy was only by subpoena in Chancery " (/). 

By these means the use or beneficial ownership of the land 
was withdrawn altogether from the rules of tenure and from the 
feudal dues and incidents attaching to the legal estate. The 
legal ownership was still subject to these obligations, and though 
the regular services of the tenure could not be avoided and 
might be enforced against the land, yet by vesting the seisin in 
numerous feoffees jointly, whose number was from time to time 
renewed by a new feoffment to others upon the subsisting uses, 
it was kept almost entirely clear of the occasional charges which 
fell due by reason of descents, -wardships, marriages, alienations, 
and the like, and from the graver incidents of escheat and 
forfeiture {g). 

By these means also the use became disposable, according to 
the rules of equity and independently of the rules of law, except 
so far as they were followed in equity. — It was assignable 
without feoffment or deed, attornment, entry, or any other 
common law formality Qi). — It was devisable by will, although 
the freehold was not so devisable. A feoffment might be made 
of lands to uses to be declared by will, and the will then took 
effect by declaring the uses (i). 

An estate of inheritance in the use descended, upon an 
intestacy, according to the rules of the common law, or 
according to the special customs of descent, if any, to which the 
land was subject (/«). 



statutes 
relating to 
uses. 



Statutes were passed from time to time bringing the use 
within legal cognizance for certain purposes, amongst which 
may be mentioned, as being the most important, the statute 1 
Eic. III. e. 1, giving the cestui que use a direct power of conveying 



(/) Co. Lit. 272 h ; see this definition 
developed and applied to trusts in 
Lewin on Trusts, c. 1. Compare the 
simpler and broader foundation of 
modern trusts since the Statute of Uses, 
as established by Lord Nottingham, and 
expressed in the maxim that the trust 
in equity is the land, post, p. 98. 

(17) Butler's note to Co. Lit. 191 a, 
sect. V. (11) ; ib. 271 J, II. Besides 
the evasion of the rules of tenure, con- 
veyances to uses were also employed in 
early times by religious persons or 
corporations to evade the Statutes of 
Mortmain, which prohibited such per- 



sons from purchasing land in their own 
right, until the statute 15 Eic. II., c. 5, 
brought uses also within the prohibition 
of those statutes : 1 Sanders, Uses, 15. 
See the various objects served by uses 
fully stated in St. German's " Doctor 
and Student," Dialog. 2, c. 22. 

(Ji) 1 Sanders, Uses, 64 ; Bacon, Uses, 
16. 

((') ClmAleigKs Case, 1 Co. 123 i ; 1 
Sanders, Uses, 64 ; Bacon, Uses, 20, 
Tracts, 315. 

(Ji) Corlefs Case, 1 Co. 88 o ; 1 
Sanders, Uses, 62. 



Digitized by Microsoft® 



SECT. I. USES BEFORE THE STATUTE OP USES. 81 

the legal estate (I) ; but the earlier statutes were superseded in 

effect by the statute 27 Hen. VIII. e. 10, commonly known as The Statute 

the Statute of Uses, which was passed with the object of at °*^^*=^- 

once converting the use into legal possession (??;). The preamble Preamble as 

of the statute recites that "where by the common laws of this to transfer at 

•' common law. 

realm, lands, tenements, and hereditaments be not devisable by 

testament, nor ought to be transferred from one to another but 
by solemn livery and seisin, matter of record, writing sufficient 
made bond fide without covin or fraud ; — yet nevertheless divers 
subtle inventions and practices have been used, whereby the 
hereditaments of this realm have been conveyed from one to 
another by fraudulent feoffments, fines, recoveries, and other 
assurances craftily made to secret uses, intents and trusts, and 
also by wills and testaments sometime made by nude parols and 
sometime by writing; — by reason whereof heirs have been Evils result- 
unjustly disherited, the lords have lost their wards, marriages, ^^fg ^^ 
reliefs, heriots, escheats, aids, and scantly any person can be 
certainly assured of any lands by them purchased, nor know 
surely against whom they shall use their actions or execution, 
for their rights titles and duties — to the utter subversion of the 
ancient common laws of this realm." 

The statute enacts, by sect. 1, " that where any person or 
persons stand or be seised, or at any time hereafter shall hapjjen 
to be seised of any honours, manors, lands, tenements, rents, 
services, reversions, remainders or other hereditaments to the 
use confidence or trust of any other person or persons or of 
any body politic by reason of any bargain, sale, feoffment, 
recovery, covenant, contract, agreement, will or otherwise by 
any manner of means whatsoever it be, that, in every such ease, 
all and every such person and persons and bodies politic that Persons 
have or hereafter shall have any such use confidence or trust in ^g^fof a^l 
fee simple, fee tail, for term of life or for years, or otherwise, estate shall 
or any use, confidence or trust, in remainder or reverter, shall seisin of same 
from henceforth stand and be seised deemed and adjudged in estateasthey 
lawful seisin estate and possession of and in the same honours, use. 
castles, manors, lands, tenements, rents, services, reversions, 
remainders and hereditaments, with their appurtenances, to all 
intents constructions and purposes in the law, of and in such 

(Z) See Co. Lit. s. 272 ff, J ; 1 Sanders, 32.5. As to the intention of the statute, 

U-es, 2.B ; see the statutes collected in see Chndlriijlis Caxe, 1 Co. 12i a ; 

Bacon, Uses, 22, Tracts, 320. Brent's Case, 2 Leon. 17; and see 1 

(m) " The title in course of pleading Sanders, Uses, 83 ; 1 Speuce, Eq. Jur. 

is, statutum de usdhus in possessionem 461. 
transferendis." Bacon on Uses, 31, Tracts, 



L.P.L. 



Digitized by Microsoft® 



82 



PART I. CHAP. III. THE LAW OF USES. 



Estate and 
possession of 
person seised 
to uses shall 
be deemed to 
be in them 
that have the 
use. 



like estates, as they had or shall have in use trust or confidence 
of or in the same : And that the estate right title and possession 
that was in such person or persons that were or shall be 
hereafter seised of any lands tenements or hereditaments to the 
use confidence or trust of any such person or persons or of any 
body politic, be from henceforth clearly deemed and adjudged to 
be in him or them that have or hereafter shall have such use 
confidence or trust after such quality manner form and condi- 
tion as they had before in or to the use confidence or trust that 
was in them." 

Sect. 2 enacts to the same effect in the case where divers and 
many persons shall be jointly seised to the use, confidence or 
trust of any of them that be so jointly seised (n). 



Section II. Uses since the Statute of Uses. 

Creation of uses within the statute — witli transmutation of possession — ■ 
declaration of use — uses raised by payment of consideration — resulting 
uses. 

Creation of uses without transmutation of possession — bargain and sale — 
covenant to stand seised. 

Limitation of uses — express limitations — resulting uses — limitation of uses 
upon bargain and sale — uses in remainder — springing and shifting 
uses — powers of revocation and new appointment — uses limited to the 
grantor — or to his heirs. 



Creation of 
uses within 
the Statute 
of Uses. 



As the statute did not prohibit or prevent the creation of uses 
in the future, but operated by executing them, that is, converting 
them into legal estates, the creation of uses became the means, 
by force of the statute, of creating and conveying legal estates ; 
and it thenceforth became necessary for the courts of common 
law to take cognizance of such modes of conveyance, and of the 
doctrines of uses upon which they depended. These doctrines, 
which for the most part are still applicable, may be shortly 
stated as follows. 

Uses may be raised under two conditions, involving different 
considerations ; — with transmutation of possession, where uses 
are created upon an actual transfer of the seisin or legal posses- 
sion ; — without transmutation of possession, where new uses are 
created upon the existing seisin (a). 



{«) It was the commoh practice to 
make the cestui que use himself one of 
the joint feoffees to uses, and to place 
his name first among them. See JBreiifn 
Case, 2 Leon. I.t ; Madox Form. Angl. 
ante, p. 78, u. (a). The above section 



of the statute expressly provides for 
such cases. 

(tf) 1 Sanders, Uses, pp. S3 et sy/. ; 
Co. Lit. 271 b ; Butler's note, ib. iii. (3) ; 
1 Hayes, Coiiv. 7(i, .5th ed. 
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With transmutation of possession : — Upon a conveyance With trans- 
operating upon the possession at law a mere declaration or !!™*^I'°1°^ 
expression of intention is sufficient to create and direct the uses by declara- 
of the conveyance. It is not essential that the word "use " be ^°^° "^'^^' 
employed ; any words expressing the intention of treating and 
limiting the beneficial interest in the land separately from the 
legal possession, and that the legal possession should be held 
for that intent and purpose, would be sufficient to create a use, 
which would be executed by the statute accordingly (b). — Thus, 
upon a feoffment or conveyance of land to A. and his heirs, 
to the ^lse of B. and his heirs, or upon trust or confidence 
for B. and his heirs, or to permit B. and his heirs to take the 
profits, or in any terms to the like effect, the use is in B., 
and the statute vests the legal estate in him according to the 
use (c). 

The declaration of the uses might have been made without Declaration 
writing until the passing of the Statute of Frauds, 29 Car. II. be proTed 
c. 3, s. 7, enacting " that all declarations or creations of trusts by writing. 
or confidences of any lands, tenements or hereditaments shall 
be manifested and proved by some writing signed by the party, 
who is by law enabled to declare such trust, or by his last will 
in writing or else they shall be utterly void and of none effect." 
This enactment applies to uses ; but the following section (8) 
excepts those "which may arise or result by implication or 
construction of law." These are next to be considered {d). 

In the absence of express declaration as to the use the state- Use raised by 
ment of a consideration paid serves as an implied declaration of consideration, 
the use to the feoffee or grantee; and for the purpose of marking 
the intention, the amount of the consideration is immaterial ; 
a merely nominal consideration would suffice. But the presence 
or absence of a consideration has no effect to vary an express 
declaration of the use (c)- 

Upon a feoffment or conveyance in fee, if there be no declara- Kesulting 
tion of use, nor any consideration expressed to be paid, the use 
remains in the grantor, and is commonlj' called a resulting use. 
The statute executes the use and the grantor continues seised as 
before (/). This presumption against the use passing was 
founded on the general prevalence of the early practice of secret 

(V) 1 Sanders, Uses, 95. Uses, 270, 271 ; 1 Sanders, Uses, 352 

(c) 1 Sanders, Uses, 9.5 et seq. ; e.t seq. 

lUglit V. Smith, 12 East, 455 ; Doe ■. . 0') 1 Sanders, Uses, 59, 60, 102, 2 ih. 

Biggs, 2 Taunt. 109. 96 ; see Gilbert, Uses, 45. 

(d') Rochefuucanld v. Boustead, (/) BecliwitlCs Ciixr, 2 Co. 5S n ; 

[1897] 1 Ch. 196 ; i?(/crv. 2)j/e;', 2 Cox, Arm.ifnmg v. Wolseij, 2 Wils. 19; 1 

92 ; 2 Wh. & T. L. C. Eq. 803. Gilbert, Sanders, Uses, 96, 352. 

G 2 
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Eesulting 
uses o£ 
reversion on 
partial use. 



Use declared 
to grantor 
rebuts result- 
ing use. 



Consideration 
of tenure 
prevents 
resulting use. 



uses ; it was presumed not to pass unless expressly declared so 
to do, or paid for with a consideration, and the proof of considera- 
tion was put upon the purchaser {g). 

Upon the same principle, if upon a feoffment or conveyance 
in fee the use be declared for a particular estate only, and no 
consideration appear to carry the residue, so much of the use as 
is undisposed of by the declaration remains in the grantor as a 
resulting use. Thus, if the use be declared to the grantee or 
another for life, or in tail, or for years only, the reversion of the 
use being undisposed of results to the grantor. And a con- 
sideration paid in such a case will be presumptively attributed 
to the estate limited, and will afford no inference as to the use 
undisposed of (h) . 

But if the use be declared to the grantor for an estate for life 
or years, the reversion, though not expressly disposed of, does 
not result to him but vests in the grantee ; for by the opposite 
construction the particular estate would merge in the reversion 
and the grantor would resume the entire fee, against the express 
terms of the declaration of uses, which restricts his interest to 
the particular estate. If, however, the use be declared to the 
grantor for an estate tail, he may also take the reversion by 
resulting use ; for an estate tail and the reversion in fee may 
subsist together in the same person (i). 

If the feoffment or conveyance of the legal possession be made 
for a particular estate only, as a gift in tail, or a lease for life or 
for years, the tenure alone thereby created, with its attendant 
services and obligations, supplied a consideration sufficient to 
prevent the use from resulting, and to carry it to the donee or 
lessee ; and this doctrine applies at the present day. But an 
express use declared in favour of another would rebut the use 
implied from the tenure in such cases (/c). The statute Quia 
emptores prevented the creation of any tenure which might carry 
the use upon a conveyance of the fee simjple {I). 



(17) Ante, p. 78. See Bacon, Uses, 
p. 2'i ; Gilbert, Uses, 4.5 ; 1 H|ience, liq. 
Jul'. 4.51. 

(/i) Co. Lit. 22 J, 23 a, 271 1/ ; Sanders, 
Uses, 101. 

(i) Bacon, Uses, Eowe's ed. notes, 
p. 223 ; 1 Sanders, Uses, 101 ; seeAdainx 
V. SiivarjB, 2 Salk. (>79 ; L. Baym. 854. 
" Generally speaking, when two estates 
unite in the same person in the same 
right, the smaller one is merged in the 
other, except in the case of an estate 
tail and a reversion in fee, which may 
exist together : in such case by the 



operation of the statute de. donis, the 
estate tail is kept alive, not merged by 
the reversion in fee." Pey Kenyon, C.J., 
line V. Jlaldnrre, 5 T. E. 110. 

(/i) 1 Sanders, Uses, 9 ; Perkins, 
ss. 534-537 ; Brent's Case, 2 Leon. 16 ; 
Dyer, 312 a. The relation of landlord 
and tenant is a consideration in law, 
hence in a contract for a lease no other 
consideration is necessary. King's 
Leiischoldx, L. E. 10 Eq. 521. 

(0 Perkins, s. 528, 529 ; see ante, 
p. 12,n.(/0. 
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Uses may also be raised upon the existing seisin without a Uses raised 

conveyance or transmutation of the legal possession : — Upon ^ansmuta- 

principles of equity any agreement, supported by a valuable con- ^1°^ of posses- 

sideration, to the effect that an estate or interest in land should „ ' 

By bargain 

be conveyed, as it might be specifically enforced in the Court of and sale. 
Chancery, was held to entitle the purchaser to the use or 
beneficial ownership according to the terms and intent of the 
agreement, without any legal conveyance ; and accordingly the 
vendor was held to be or stand seised to the use of the pur- 
chaser (m). Such transaction, as creating a use executed by the 
statute, became technically known as a bargam and sale. 

As a bargain and sale would thus have been effectual to convey 
a legal estate under the statute by mere force of the agreement 
without any writing or formality, it was thought expedient to 
add some formal conditions to the operation of the statute 
upon iti and it was enacted by a statute of the same session of 
parliament, 27 H. VIII. e. 16, to the effect that no estate otfree- Formalities 
liold shall pass by reason only of a bargain and sale, unless made statute o£ ^ 
by ivriting indented, sealed and enrolled in manner ai:id place enrolments, 
therein provided. This statute applied only to estates of freehold, 
and a use for a term of years might still be created within the 
Statute of Uses by mere bargain and sale without deed or 
enrolment [n). 

An agreement unsupported by a valid consideration, or a mere Consideration 
declaration of use without transfer of possession, was altogether °^°'^^^'^'^y- 
void of efl'ect in raising a use within the statute by reason of the 
principle that equity will not enforce gratuitous or, as they are 
called, voluntary agreements. And, in general, no distinction 
was admitted in equity in this respect by reason of the agree- 
ment or declaration being made in the form of a covenant or by 
deed under seal ; although in law such formality supplied the 
force of a consideration (o). But the value or amount of the Value of 
consideration paid was immaterial ; the existence or expression ?^^a1;edai°" 
of it was sufficient to denote that the transaction was intended 
by way of bargain and not as a mere voluntary agreement ; and 
if not a voluntary agreement it was effectual to raise a use by 
way of bargain and sale {p). 

(m) See Itose v. Widxoii, 10 H. L. C. of Uses, see ixtst, p. 92. 
672 ; 83 L. J. C. 385 ; i. ^- ,?. IK. i?;y. V. («) Bacon, Uses, 13; Tracts, 310; 

Gnmm, 20 Ch. D. 562 ; 51 L. J. C. ,^3U ; Sanders, Uses, 5fi ; see ElllxoH v. Ellhon, 

Wkithrend S,- Co. v. Watt, [1902] 1 Ch. P Ves. 656 ; 2 Wh. & T. L. C. Eq. 835 ; 

835 ; 71 L. J. C. 42-1. Jeifft-rrya v. Jeffenjs, Cr. & Ph. 138. 

(n) Fo.r'x Caxp, 8 Co. 93 J; but a (/;) Case of Siiffuiis IIus/i., 10 Co. 

mere termor, not being sfixp/!, could not 23 a ; li'irUei' v. Keat, 2 Venf. 35. Sec 

create or transfer uses under the Statute Sliorti-idge v. LaiiijiIiigJi, 2 Ld. Kaym.798. 
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Covenant to 
stand seised. 



Good con- 
sideration. 



An exception to the general rule of equity not to enforce 
voluntary agreements was made in the case of a covenant or 
declaration by deed executed by the person sei&ed to stand seised 
to the use of his wife, child, or some blood relation. The mutivu 
then stood in place of a consideration, and it was said to be 
made upon a c/uocl consideration, as distinguished from a con- 
sideration of money or value, which formed the characteristic of a 
bargain and sale. A Covenant to stand seised to uses was thus 
a recognised mode of raising uses in family settlements {q). 

Accordingly, a covenant to stand seised to tlie use of the 
brother of the covenantor raised a use in him ; so a covenant to 
stand seised to the use of the heirs male of the body, or the heirs 
male special of the body of the covenantor effectually raised a 
use in such heirs male(r). But an illegitimate child is not 
wdthin the consideration of blood to raise a use (.s). 

A covenant to stand seised to the use of a son or relative, 
if expressed to be made for a valuable consideration, is a bargain 
and sale, and requires enrolment under the statute ; because the 
consideration expressed excludes the implied motive or considera- 
tion of relationship (t). The same deed may operate both as a 
covenant to stand seised and as a bargain and sale in favour of 
different parties, " as if A. covenants that in consideration that 
B. is his son, he shall have for life, and after his death in con- 
sideration that C. hath given him MIUO that he shall have in 
fee " ((()• A good consideration would not sup)ply the want of a 
valuable consideration for the purpose of raising a use by an 
agreement or declaration not under seal(.r). 

These modes of conveyance, ojperating without transmutation 
of possession, were formerly employed for the purpose of avoiding 
the formalities necessary for transmutation of possession at 
common law, such as livery of seisin, entry, attornment and the 
like ; but a deed of grant being now in all cases sufficient with- 
out other formality to transfer the legal possession, upon which 
uses may be declared, the conveyances by bargain and sale and 
covenant to stand seised are no longer required or used. Some 
knowledge of them, however, is still necessary for the investigation 



(q) Ckestm- y.Willun, 2 Wms. Sauml. 
283 and notes ; JUHdiiiuy's Ciisc, 1 Co. 
175 «; llcdells C'lisr, 7 Co. 40 «. ''No 
action of covenant shall be maintain- 
able upon tile deed, nor any other 
advantage made of it, if it tloes not 
raise the uses." Shnrini/tdii v. Sfivfton, 
Plowdeii, at p. 3U8. See 2 Sau'lers, 
Dses, 90. 

(r) Sliui-hi/jtoH V. Sti-otton, Plovvd. 298. 



(js) Co. Lit. 1 2:S a ; Hargrave's note (8), 
Ilj. 

(0 liedcirs ( •use, 7 Co. 40 « ; Clark- 
son V. Huinvin/, 2 1^. Wms. 203. 

(«.") Lord I'aget's Case, cited 1 Co. 
l.")4, «, h. 

(a') Bacon, Uses, 44, as corrected iu 
Eowe's etlitiou ; the [ astage as printed 
in Bacon's Tracts, 'i'M, is unintelligible ; 
Gilbert, Uses, 271. 
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of past titles ; and it also occasionally happens that a deed 
of grant, which is defective as intended to operate, may be 
supported, upon a good consideration, as a covenant to stand 
seised; it could not be supported, upon a valuable consideration, 
as a bargain and sale without enrolment (?/). 

In an express declaration of uses within the statute the same Limitations 

estates may be limited, and the same terms are used and receive °f "s^^- 
the same construction as in limiting estates at common law ; 
thus the use may be limited in fee, in tail, for life or for years. 

The technical limitation "to the heirs" is necessary to convey Express 

an estate of inheritance in the use, as in the freehold at common foUow the 

law ; and a declaration of use to a person, without words of construction 

. T , . , of law. 

limitation, is construed m a deed to give only an estate for 
life {z). 

Eesulting uses, arising in the absence of express declaration^ Resulting uses 
follow the original estate of the grantor, according to the pre- 'l"^^ 'f'^' 
sumed intention, being the uses remaining in him, subject to 
those expressly limited (a). 

A bargain and sale before the statute raised a use in the Limitation of 
purchaser without express declaration and without any words of uses upon bar- 

■■-... '- • gam and sale. 

limitation, by force of the agreement that he should take the 
estate of the vendor. But after the statute, when a bargain and 
sale became a recognised form of legal conveyance, it was held 
that the estate intended to be conveyed must be limited in the 
same technical terms as in conveyances at common law ; and a 
bargain and sale of lands, not expressly limiting the use " to the 
heirs " of the bargainee, was construed to convey only an estate 
for life, according to the rule of common law {li). 

Uses may be limited by way of particular estate and re- Uses in 
mainders ; and such limitations being executed by the statute rei^amder. 
become subject to the rules of law regulating- remainders. 
Accordingly, upon a conveyance to the use of A. for a term 
of years, with remainder to the use of B. for an estate of 
freehold in contingency, the use in remainder is void for want 
of an estate of freehold to support it; though before the statute, 
when the freehold remained in the feoffees, the use was well 
created in equity, and took effect according to its terms (c). 

(y) Clie.ster v. WMlan, 2 Wms. Saund. WltittingliaDi, 4 Taunt. 20. 

283 and notes ; I)oii v. Prince, 20 L. J. (A) CorbefsCase, 1 Co. 87 h ; Shelley's 

G. P. 223. Cii-v, 1 Co. 100 i ; 1 Sanders, Uses, 122. 

Qz) AhraliaiH v. Twk/q, do. El. 478 ; (c) Adani.i -v. Savuije, 2 Salk. iu'J : 

1 Sanders, Uses, 122, 123 ; «H^e, pp. 23, 24. Sugden's note to Gilbert on Csc-^, 

(a) Clere's Case, 6 Co. 17 b ; lieek- p. 161 ; Feanie, Cont. Item. 284 ; see 

lolth's Case, 2 Co. 58 a ; Due v. ante, p. 33. 
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Springing The limitation of uses is not restricted by the doctrines of 

common law concerning the seisin ; and, therefore, a use for a 
freehold estate may be limited to arise in futuro or upon a 
contingency without any prior limitation to support it as a 
remainder. — Thus a conveyance of the immediate legal posses- 
sion may be made to the use of a person and his heirs, after four 
years, or after the death of the grantor, or to such uses as the 
grantor shall appoint by will {d). So, a bargain and sale might 
be made to the use of another after four years ; — so, a covenant 
to stand seised to the use of another after the covenantor's 
death (e) . 

In all such cases of uses to arise in futuro, the use being 
undisposed of except at the time or in the event specified, results 
or remains in the grantor or covenantor in fee simple as before, 
until the future use arises to displace it ; the use does not result 
or remain for a particular estate only, so as to convert such 
limitations into remainders (/). 

Shifting uses. A future estate in the use may also be limited to take effect in 
substitution or defeasance of a previously limited estate, and 
even of an estate in fee simple ; for the rules of common law, 
not admitting of any future limitations shifting the freehold 
except by way of remainder, nor of any limitations after an estate 
in fee simple, had no application to the use. A marriage settle- 
ment is a well-known instance of such limitations; where the use 
is first limited to the settlor in fee, and, upon the marriage taking 
place, then to the uses of the settlement (g). 

Future uses of the above kinds, including all such as are not 
limited by way of remainder, are called springing or shifting uses, 
the former term more especially denoting those that arise or 
spring up without any prior limitation ; the latter denoting those 
that shift the use in substitution of a prior estate Qi). Being 
executed by the statute, they made a great advance upon the 
common law in the limitation of future estates. 

Springing or shifting uses may be thus limited to arise upon 
an event or in a manner fully specified in the deed declaring the 
uses ; or they may be limited to arise according to the appoint- 
ment or direction of some person named in the deed for that 
purpose ; — whose authority is therefore described as a poiver of 



Powers of 
revocation 
and new 
appointment. 



(d) cure's Cixr, G Co. 17 J ; Saries 
V. Sj'eed, 2 Salk. 675, ;;«;• Holt, C. J. 
Wee Sugden, Powers, 21 et «eq. 

(e) Roe V. Ti-amnarr, Willes, 682 ; 
JDoe V. Whitt'Dif/Imiii, i Taunt. 20 ; Sue 
V. Prince, 20 L. J. C. P. 223. 

(/) Bacon, Uses, Eowe'sed. note (1.S7) ; 



Gilbert, Uses, by Sugden, 161, 162. And 
see post, p. 252. 

(.9) 1 Sanders, Uses 141 ; Gilbert, 
Uses, by Hugden, 153 ; Sugden, Powers, 
27 ct seq. 

(Ji) Sugden's note to Gilbert, Uses, 
152. 
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appointment, or (as the uses appointed thereunder necessarily 
revoke and defeat those previously subsisting,) a fower of revoca- 
tion and new appointment. The power of revocation is sometimes, 
though unnecessarily, added in express terms. The uses appointed 
in exercise of the power take effect as if originally declared in 
the deed(j). 

Powers of appointment created by bargnin and sale or by 
covenant to stand seised are required to be restricted to persons 
within the consideration ; because in those modes of conveyance, 
operating without transmutation of possession, the uses must be 
supported by a valid consideration {k). 

It was impossible at common law for a person to make a direct Uses limited 
conveyance to himself with the effect of changing the title into ° egrau or. 
one by purchase ; nor could a person make his own heirs to take 
by purchase ; all such limitations being void and inoperative. 
But indirectly, by conveying the legal estate to another and 
declaring uses in his own favour, a person might acquire a new 
estate to himself, as a purchaser, by force of the Statute of Uses. 
Thus, if a person convey to another to the use of himself for life, 
or for years or in tail, he takes a new estate by the statute 
measured by those limitations. So, by a conveyance to the use 
of another for life, with remainder to the use of himself and the 
heirs of his body, the statute executes an estate tail in him as a 
purchaser {I). 

But upon a conveyance by a tenant in fee simple to the use of Uses limited 
himself and his heirs or upon a resulting use to himself and his and'hif heirs'^ 
heirs, he was still held to be in of the ancient use and not by 
purchase (?n). So, the limitation of a remainder to the use of the to the heirs of 
heirs of the grantor had the same effect as at common law in egrauoi. 
leaving the reversion in the grantor, and the heir took nothing 
by way of purchase in). Now by the Inheritance Act, 1833, as 
before stated, under limitations to the person or to the heirs 
of the person who shall have conveyed the land, such person 
is to be considered as entitled by purchase and not as of his 
former estate (o). 

((•) Co. Lit. 237 a ; Gilbert, Uses, by note (2) to Co. Lit. 12 J ; Shelleifs Gi^r, 

Sugden, 153, 158 ; Sugden. Powers, 30 1 Co. 100 i ; see JRoe v. JBalilwere, 5 

etseq.; 1 Sanders, Uses, 142. T. R. lOi ; Cholmondeleij {Mdrquis) v. 

(70 Gilbert, Uses, by Sugden, 91, 163, Clinti<n, 3 B. & Aid. G25. 

398, 420; 2 Hayes ConT. 51 n. (43), («) Femvich y. J/itford, 1 Leon. 182; 

81 n. (64) ; iVildmai/s Case, 1 Co.llo ii. Co. Lit. 22 i ; 1 Sanders, Uses, 136; 

See anfe, pp. 85, 86. Fearne, C. E. 51. And see Fearne, 

(I) Co. Lit. 22 J ; 1 Sanders, Uses, C. R. 66. 

134; Gilbert, Uses, by Sugden, 150; («) See ante, p. 37 ; as to the effect 

Sugden, Powers, 24 ei seq. See ante, of such limitations in breaking the line 

pp. 36, 37. of descent, see ante, ]>. 44. 

()«) Co. Lit. 12 i, 13 a ; Hargrave's 
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Section III. Operation op the Statute of Uses. 

Operation of the statute in executing the use — nature of the possession 

transferred. 
Motle of opeiation upon future and contingent uses — doctrine of xcinfiUa 

juris — Lord St. Leonards' Act. 
Seisin required to support uses — seisin not co-extensive with the uses — 

seisin for life — seisin in tail. 
Limits of operation of the statute — uses declared upon possession for 

term of years — uses limited to the grantee of the legal possession — 

uses limited upon a use. 
Special or active trusts — passive trusts or uses. 
Application of the Statute of Uses to wills. 
The statute does not apply to copyholds. 



Operation of 
the statute in 
executing the 
use. 



Nature of 
possession 
transferred. 



The statute executes the use, that is to say, invests it with 
the seisin or legal title, and subjects it to all the incidents of a 
legal estate. The grantee to uses is divested of all estate and 
interest in the land, and the cestui que use becomes seised or 
possessed in law of the same estate and interest which is limited 
to him in the use (a). 

The possession transferred by the statute is equivalent, for 
most purposes, to that acquired by livery of seisin, or, in case of 
leaseholds, by entry (i). 



Mode of 
executing 
future and 
contingent 
uses. 



Doctrine of 
Scintilla 
juris. 



The mode of operation of the statute with future uses, when 
limited by way of contingent remainders or as springing or 
shifting uses, formerly caused much perplexity and difference of 
opinion. The statute seemed to exhaust the seisin in serving 
the prior vested uses, so as to leave none to serve such future 
uses as and when they should arise. To meet this difficulty it 
was conceived that there remained in the grantees to uses a 
possibility of seisin, becoming an actual seisin when the execu- 
tory uses required it. This was the celebrated doctrine of the 
scintilla juris, as this possibility of seisin was called. The only 
practical bearing of this doctrine lay in the suggestion that the 
scintilla juris might be dealt with in a manner to endanger the 
safety of the dependent uses. 

After much abstruse speculation concerning the nature of the 
statutory process the result generally accepted seems to have 



(a) lie JDiidsuu's Contract, 8 Ch. D. 
G2H ; 47 L. J. C. 682 ; Co. Lit. 22 h ; 
Bacon, Uses, 45, Tracts, 337 ; 1 Sanders, 
Uses, 117. 

(i) See Iludjietd's Casr, L. K. 8 C.P. 



30() ; 42 L. J. C. P. 146, and the autho- 
rities there cited ; Me Ditdnoit's Con- 
tnict, 8 Ch. D. 628 ; 47 L. J. C. G32 : 
2 Sanders, Uses, 55. 
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been that it immediately converted uses of all admissible kinds 
into legal limitations in a manner quite beyond the power or 
control of the grantees to uses, and that the latter were merely 
formal instruments for carrying the legal title to the uses (c). 

All question as to the operation of the statute has been removed statutory 
by the statute 23 & 24 Vict. c. 38, s. 7, " Where by any instru- thatlTuses 
in ent any hereditaments have been or shall be limited to uses, take effect out 
all uses thereunder, whether expressed or implied by law, and seisin?' 
whether immediate or future, or contingent or executory, or to 
be declared under any power therein contained, shall take effect 
when and as they arise by force of and by relation to the estate 
and seisin originally vested in the person seised to the uses ; 
and the continued existence in him or elsewhere of any seisin to 
uses or scintilla juris shall not be deemed necessary for the 
support of or to give effect to futu.re or contingent or executory 
uses ; nor shall any such seisin to uses or scintilla juiis be 
deemed to be suspended, or to remain or to subsist in him or 
elsewhere." 

There must be a seisin to support uses to be executed by the Seisin re- 
statute. A conveyance purporting to transfer the freehold at a poi-ruses. ™'^' 
future date is void at common law, and will not support a 
declaration of uses ; which, therefore, in such case, unless it 
Clin be supported upon the seisin of the grantor, without trans- 
mutation of possession, fails altogether. Thus, a grant to A. 
and his heirs after the death of the grantor is void, as purporting 
to transfer the seisin at a future time ; but a grant to A. and his 
heirs, to the use of B. after the death of the grantor, is good, 
the transfer of seisin being present and the use only future ; and 
the use is executed by the statute (d). 

The grant of a vested remainder or reversion conveys the 
seisin corresponding to such estates, and uses may be declared 
upon the seisin so transferred in remainder or reversion, and 
will be executed by the statute (e). 

The case of the seisin not being co-extensive with the uses Seisin not co- 
declared upon it is not expressly provided for in the statute, ^^th^thruses. 
According to Bacon, " the matter and substance of the estate of 
cestui que use is the estate of the feoffee, and more he cannot 

(f) Chudleigli's Case, 1 Co. 120 ci ; title v. Gihhs, :< B. & C. 709 ; Due v. 

Fearne. Cent. Rem. 300 ; 1 Sanders, Pnnce, 20 L. J. C. P. 223 ; Sugdeu's 

Uses, 108; Gilbert's Uses, by Sugden, note to Gilbert, Uses, 1G3. 
21)6 n. (10) ; Sugden ou Powers, Ch. I. (<?) Ilurjijerstuii v. llanhurij, h B. ,.V 

sect. iii. 7th ed. C. 101 ; 1 Sanders, Uses, 106. See 

(fZ) Rae V. Tranmar, Willes, 682 ; ante, p. 38. 
Lamb v. Archer, 1 Salk. 225 ; Goud- 
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Seisin in tail. 



Seisin for life, have; SO as if the use were limited to cestui que use and his heirs, 
and the estate out of which it was limited was but an estate for 
life, cestui que use can have no inheritance." His estate must 
determine with the life of the feofl'ee to uses (/). 

So also, according to Bacon, " If 1 give land in tail by deed 
since the statute to A. to the use of B. and his heirs ; B. hath a 
fee simple determinable ujDon the death of A. without issue." 
But the later opinion seems to be that the statute does not 
apply to a seisin in tail. The difficulty arises from the seisin 
being approjDriated to the heirs in tail by the statute de donis, 
and the tenant in tail consequently having no power over it, to 
execute the use, except by means of a recovery or disentailing 
assurance {g). A tenant in tail might raise a use upon his seisin 
co-extensive with his own life, as by a bargain and sale, which 
would be executed by the statute for an estate determinable upon 
his death (/t). 



Limits of 
operation of 
the statute. 

Uses declare d 
upon posses- 
sion of terms 
of years. 



Uses limited 
tu gran tee of 
legal estate. 



The operation of the statute upon uses is restricted partly by 
the express terms of the statute, and jDartly by the judicial 
construction put upon the terms. The term seised, used in 
describing the condition of its operation, means invested with 
the legal possession for an estate of freehold, excluding possession 
for a term of years or chattel interest. Therefore, a use declared 
or raised upon a term of years is not executed by the statute and 
remains cognizable in equity only (i). It should be observed 
that a use for a term of years raised upon a seisin of freehold is 
within the statute and executed ; as in the bargain and sale for 
a year formerly made as the foundation of the conveyance by 
lease and release (li) . 

The statute is also restricted in terms to the cases of a person 
or persons being seised to the use of another person. According 
to Bacon, " The statute ought to be expounded that where the 
party seised to the use and the cestui que use is one person, 
he never taketh by the statute, except there be a direct 
impossibility or impertinency for the use to take eflect by the 
common law." Thus, if a grant be made to A. and his heirs to 
the use of A. and his heirs, the use is not executed by the 
statute ; but the express declaration of use rebuts any resulting 



(/) Bacon, Uses, H ; 1 Sanders, Uses, 
106 ; but see Sugden's Gilbert on Uses, 
127, n.(2). 

((/) Bacon, Uses, 57, Rowe's ed. note 
(114); Gilbert, Uses by Siigden, I'J ; 
Lewin on Trusts, Introd. p. (i, n. (1) ; 
but see 1 Sanders, Uses, S7, in accord 



with Bacon. 

(A) Sri/iiKir's Cnxe, 10 Go. 95 i. 

(/) Anun., Dyer, 3(i9 ii. 

(A) Ileyward's Case, 2 Co. 35 a ; 
Sarker v. JCeatn, 2 Mod. 252. See ante, 
V. 39. 
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or implied use in the grantor, and the grantee remains in for his 
own use and benefit at the common law ; but if a grant be made 
to A. and his heirs to the use of A. for life or for years, with 
remainder to the use of B. and his heirs, A. is in of an estate for 
life or for years at the common law (by way of abridgment of 
estate in course of possession) and B. is in of the fee simple by 
the statute {l). But if a grant be made to A. and his heirs to 
the use of A. in tail, the use in tail is executed by the statute, 
being a new estate in favour of the issue, and no part of the 
legal estate conveyed by the grant ; so also, i£ tenant in fee 
simple covenants to stand seised to the use of himself in tail (m). 

The case of many persons being jointly seised to the use of Uses limited 
any of them is expressly provided for in the statute, and the joint grantees 
uses are executed accordingly (n). Also in the case of a grant to uses limited 
A. and his heirs to the use of A. and B. and their heirs, the use *° grantor 

and others. 

IS executed by the statute m A. and B. jointly (o). 

The operation of the statute was also limited by judicial eon- Uses limited 
struction. The courts of law decided that the statute did not ^^°^ ^ "^^' 
execute a use limited upon a use ; that is to say, upon a 
feoffment to A. and his heirs, to the use of B. and his heirs, to 
the use or in trust for C, the statute executed the use in B., and 
invested him with the legal possession ; but the operation of the 
statute was thereby exhausted, and the use limited to C. remained 
unexecuted (p). 

So, upon a bargain and sale to A., expressed to be to the use Uponabar- 
of B., the use raised in A. by the force of the consideration is ^''""^ ^^^ ^^^'^' 
executed by the statute, and the further use to B. remains 
unexecuted (q). The bargain and sale might be made to A. for 
a particular estate with remainder to B., and the use in remainder 
executed by the statute, as the consideration might be paid on 
account of the remainder ; but all the uses declared upon a 
bargain and sale must be within the consideration (r). 

By the same rule, if the grant be to A. and his heirs to the use Use limited 
of A. and his heirs, (or to and to the use of A. and his heirs,) to grantee*^ ^"^ 
the use of B. and his heirs, though A. is in by the common law 

(t) Saimiie's Case, 13 Co. 54; Doey. Qiii) Sanime's Cnsr, 13 Co. 5G ; Bacon, 

Prestwidge, 4 M. & S. 178 ; Orme's Case, Uses, 6H ; 1 Sanders, Uses, 92. 
L. E. 8 G. P. 2S1 ; 42 L. J. 0. P. 38. («) See sect. 2, ante, p. 82. 

See Peacoolt "v. Eastland,, L. K. 10 Eq. (o) Sammes Case, 13 Co. 54. 

17 ; 39 L. J. C. 534 ; holding that (;0 Cooper v. Kipiorh, L. E. 7 Ch. 

grantee to his own use can disclaim the 398 ; 41 L. J. C. 296 ; 1 Sanders, Uses, 

estate, which would be inoperative in 275. 

the case of a mere grantee of the seisin (q) TijryeVs Case, Dyer, 155 a ; see 

to uses executed by the statute : JRe Ilai/gerston v. Ilanhury, 5 B. & C. 101. 
Budson's Contract; 8 Ch. D. 628 ; 47 (/■) 2 Sanders, Uses, 56 ; see ante, 

L. J. C. 632 ; Bacon, Uses, 45 ; Sanders, pp. 85, 89. 
Uses, 117 ; Sugd. Powers, 11. 
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Use shifting 
previous use. 



Operation of 
statute 
avoided by 
limiting inter- 
mediate use. 



and the use declared to him not executed by the statute, neither 
is the use declared to B. executed, because it is a use limited 
upon a use (s). 

A shifting use is not a use upon a use in the above sense, 
because it takes effect in substitution for and instead of the use 
previously declared, and is then executed by the statute (t). And 
where the previous use is declared to the grantee himself so that 
it is not executed by the statute, and he remains in at common 
law, a shifting use in favour of another takes effect in substitu- 
tion of the use limited to him, and is not a use limited upon a 
use, so as to be beyond the operation of the statute. — Thus, if a 
grant be made to A. and his heirs to the use of A. and his heirs, 
but in a certain event, as the marriage of A., to other uses, the 
latter uses are executed ; so if, as frequently occurs, a conveyance 
be taken to A. and his heirs, to such uses as he shall appoint, 
and until and subject to such appointment to him and bis heirs, 
the power of appointing uses is valid and the uses appointed 
under it will be executed (u). 

Thus, it has been observed, the statute has had no other effect, 
as regards tbe jurisdiction of equity over uses, than to add three 
words to the conveyance, for the purpose of declaring an inter- 
mediate use. Further uses may then be declared beyond the 
reach of the statute, and within the cognizance of equity only {.v). 



Special or The trusts or confidences upon which a conveyance may be 

ac ive rus s. j^j^de are further distinguished into special and general; — some- 
times distinguished as active and passice. Special or active 
trusts are created for such intents and purposes as require that 
the grantee should retain the legal estate in order to perform 
them ; — as a trust to receive the rents and profits and pay them 
over in a prescribed manner, to pay taxes and outgoings, to do 
repairs, and the like ; — a trust to execute an estate or settlement 
of the land, or to grant leases ; — a trust to raise money by sale 
or mortgage. Trusts of this kind are not uses within the statute, 
Passive trusts, and remain cognizable in equity only. General or passive trusts 
are such as are simply and absolutely for the benefit of anotber 



(.s) Due V. Pussiiii//uim, 6 B. & C. .S05 ; 
Coufier V. Kijnocli, L. R. 7 C!h. 398 ; 41 
L. J. C. 21)6. 

if) Anfr, p. 88. See TipinnN. i'lixiii, 
Oai-tli. 272. 

(u) It has beeu objected that as a 
grantee to his own express use takes at 
common law, and not under the statute, 
a shifting use limited upon his sfeisin is 
void by the rule of common law against 



shifting limitations (see ante, p. 33) ; 
but the objectiou has i>een overruled and 
the law settled as in the text. See 
Hugden, Powers, 1-iO, 479 ; Burton 
Comp. (1.54) ; 1 Hayes Conv. Ai^p. ii. 
p. 4:)9, 5th ed. 

(./■) Pel' Hardwicke, L. C, Ilo/ihhm 
V. TLipUina, 1 Atk. 591 ; Cooper v. 
Kiinoch, L. R. 7 Ch. 398 ; 41 L. .J, C. 
296. 
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person, importing, expressly or impliedly, that he may take the 
possession and profits and direct the disposal of the land, without 
any duties in the grantee requiring him to retain the legal estate. 
These are uses within the meaning of the statute (y). But where 
a use is executed in trustees by force of the statute, if the limita- 
tions are contained in a deed, the legal estate remains vested in 
them whether their duties are active or passive (z). 

The Statute of Uses, 27 Hen. VIII., was passed before the Application 
Statute of Wills, 32 Hen. VIII., when there could be no devise to of Uses to 
uses and no question of the application of the statute to wills, "'i'^- 
Accordingly it has been made a question whether the Statute of 
Uses applies to wills. At the same time expressions used by a 
testator have been regarded as " an index of intention " that the 
same construction with reference to the application of the Statute 
of Uses should be placed upon the limitations contained in his 
will as if they had occurred in a settlement of real estate, and 
effect will be given to this expression of intention (a). 

Accordingly, a devise to A. and his heirs, to the use of B. and 
his heirs, vests the fee simple in B. ; and on the other hand, a 
devise to A. and his heirs to the use of A. and his heirs, or a 
devise to the use of A. and his heirs, in trust for or for the use 
of B. and his heirs, vests the legal inheritance in A. in trust for 
B., and does not carry it on to B. ; and these results follow from 
the presumed intention of the testator in using limitations of 
established effect with reference to the operation of the statute (/<). 

Upon the same principle a devise to A. and his heirs upon any Devise to 
special or active trust requiring the possession of the fee vests 
the legal estate in A. and prevents its passing over to the 
ultimate beneficiaries, because such trusts are not executed by 
the statute, and it is the manifest intention of the testator that 
they should not be. Here the question whether and how far the 
devisee named as trustee takes the legal estate depends upon the 
nature of the trust imposed, and how far it requires the vesting 
of the legal estate in order to carry it out (c). 

The Statute of Uses does not apply to the limitations of copy- statute of 
hold tenure, because there can be no seisin in the tenant, in the apply tn^ 

copyholds. 

((/) Symsoii V. Turnei; 1 Eq. Cas. Ab. L. E. 20 Eq. 166, 170 ; Butler's note to 

383marg. ; Bro.Ab., tit. FeofE. al Uses, Co. Lit. 271, iii. 5; 1 Sanders, Uses, 

pi. 52 ; \VJi)te v. Parlier, 1 Bing. N. G, 250 ; Sugden, Powers, lie ; 2 Jarman 

.5!l3; 4 L. J. C. V. 178. See Bacon, Wills, 1137. 
Uses, 8, Tracts, 305; 1 Sanders, Uses, 253. (i) 2 Jarman on Wills, 1137, and 

(z) Coirper v. Kynoch, L. E. 7 Cli. anth. there cited. 
398 ; 41 L. J. C. 296. (c) Silmtcr v. Wilw/i, 2 T. E. 444 ; 

(rt) Per Jessel. M. E., Salter v. ]Vkite, Due y. Jiigg.% 2 Taunt. 109 ; Barker \. 
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Devise of 
freehold and 
copyhold or 
leasehold 
combined 
upon trust. 



strict meaning of the word, but only a tenancy at will under the 
freehold title, the seisin or freehold remaining in the lord. Also 
because transmutation of possession by operation of the statute 
without an admittance would be prejudicial to the interests of 
the lord, and inconsistent with the form of the tenure (fi). 
Copyhold tenure has a system of uses peculiar to itself, which 
answers, for the most part, the same purpose of relaxing the 
strictness and inconvenience of common law limitations (e). 

It has been held that where freehold and copyhold lands are 
combined in one devise upon the same trusts, the Statute of 
Uses may apply to the freehold, although it cannot apply to the 
copyhold, and the legal title of the freehold and of the copyhold 
may accordingly devolve upon different persons ( /) ; and a 
similar decision was come to where there was a combined gift of 
a freehold and chattels personal (g). 



Greenu-mxl, i M. & W. 421 ; 8 L. J. Ex. 
o ; Bahei- t. White, L. B. 20 Eq. 166 , 
ii L. J. C. 65 ; Van GrufteUY. Foxwell, 
[1897] A. C. 658 ; 66 L. J. Q. B. 745. 
Kee the Wills Act, 1837, ss. 30, 31. 
id) Baiter v. White, L. E. 20 Eq. 



166; 44 L. J. 0. 651. 

(e) See U7ite, p, 63. 

(/) Bake)- V. White, K R. 20 Eq. 
166 ; 44 L. J. C. 651. 

Ql) Ee Brooke, [1894] 1 Ch. 4.S ; 63 
L. J. C. 159. 
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CHAPTEE IV. 
THE LAW OF TEUSTS AND EQUITABLE ESTATES. 

Section I. The Nature and Origin of Trusts. 
11. The Creation of Trusts. 
III. Equitable Estates, and Estate and GiBce of Trustee. 

Section I. The Nature and Origin of Trusts. 

Uses not executed by the statute — trustee and cestid que trunt. 

Trusts in equity — equitable seisin and estate — legal estate held subservient 

to the equitable estate. 
Trusts at law — possession of cestui que trust. 
Legal and equitable title — union of legal and equitable title — the Supreme 

Court of Judicature Act. 
Trusts of copyholds. 

The Statute of Uses was made with the object of convertmg Trusts dis- 
uses into legal estates and so far as it operated was effectual ; f™m'uset'^ 
but the operation of the statute was restricted by the terms in 
which it was framed, and further by the judicial construction 
with which it was applied ; also by the essential nature of the 
uses upon which it was intended to operate. It did not apply to 
uses declared upon terms of years ; to uses declared upon a use ; 
nor to special trusts and confidences requiring the grantee of the 
property to retain it for the active performance of his duties (a). 

The uses, trusts and confidences unexecuted by the statute 
continued to be subject to the jurisdiction of the Court of 
Chancery, and were administered upon the same general prin- 
ciples of equity as before the statute, though with a more 
extensive application. They became known as trusts in a special 
sense ; the owner of the legal estate being distinguished as the 
trustee and the owner of the trust or beneficial interest as the 
cestui que trust. There is originally no essential difference of 
meaning in the words use and trust; the distinction is between 
those executed by the statute and those not executed, and in the 
different practice of the court respecting them before and since 
the statute (&). 

(a) Aide, pp. 92 et seq. WJieate, 1 Eden, 217 ; and see Doe y. 

(*) Per Lord Mansfield in Burgess v. Collier, 11 East, 377. 



L.P.L. 
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Trusts in 
equity. 



Equitable 
estate and 
seisin. 

The legal 
estate made 
subservient 
to the equit- 
able estate. 



Eight of cesiwi 
que trust to 
possession. 



The cestui qxie trust is entitled in equity to the possession and 
enjoyment of the land, or to receive the profits or proceeds of it, 
and to dispose of the same according to the terms of the trust. 
The result is sometimes expressed by the phrase that in the 
Court of Chancery " the equity is the land " ; and the cestui que 
trust is said, by analogy, to be seised or possessed of an equitable 
estate (c). 

The court of equity recognises the legal owner of the land and 
admits his title, but makes him wholly subservient to the 
equitable owner. It restrains him from exercising his legal 
rights for his own benefit, and compels him to hold, defend 
and dispose of the legal estate for the sole purpose of maintaining 
and realising the equitable estates and interests prescribed in 
the trust (d). 

The cestui que trust, in general, may compel the trustee to put 
him in possession of the property to which he is beneficially 
entitled ; but where the cestui que trust is not exclusively 
interested, and other parties have also claims, the court will 
exercise a discretion as to whether the possession shall remain 
with the trustee or be given to the cestui que trust, subject to 
such claims and with proper securities for them (e). 

Trusts at law. The jurisdiction of the courts of law, on the other hand, is 
confined to the legal ownership, at least in theory, and in 
regulating the rights of property takes no cognisance of any 
trust or equitable estate or interest. — In relation to the trustee 
or legal owner, the cestui que trust, if in possession, though in 
accordance with the trust, was in the position of a mere tenant 
at will (/) ; — and with regard to the legal title, as against 
strangers, the possession of the cestui que trust was the possession 
of the trustee (g). 

There might thus be two different titles to the same land sub- 
sisting concurrently, the legal and the equitable title, regulated 

Lord Mansfield in the last century, it 
was established until the Judicature 
Act, 1873, came into operation : — fii-st, 
that a cestui que trust could not recover 
in ejectment in his own name, but must 
bring his action in the name of the 
trustee, who must be indemnified against 
the costs ; secondly, that the trustee, as 
the tenant of the legal estate, might 
recover in ejectment from his own 
cestui que trust, who had no defence 
to the action at law, but must have 
recourse to an injunction ia equity. 
Lewin, 851, 852. 



Possession of 
cestui que 
trust at law. 



Legal and 

equitable 

title. 



(c) Blake V. Bunhury, 1 Ves. jun. 514 ; 
Tidd V. Lister, 5 Mad. 429 ; Re Newen, 
[1894] 2 Ch. 297 ; 63 L.J. G. 763. See 

per Lord Mansfield in Burgess v. Wheate, 

1 Eden, 223, 226, and per Thurlow, L. C, 
in Shrapnell v. Vernon, 2 Bro. G. C. 268, 
272. And s-'e Lewin, Trusts, Introd. 

(d) Lewin, Trusts, pp. 847 et seq. 
(«) lllalie V. Bunhury, 1 Ves. jun. 514 ; 

Tidd V. Lister, 5 Mad. 429 ; Baylies v. 
Baylies, 1 Coll. 537 ; Re Newen, [1894] 

2 C'h. 297 ; 63 L. J. C. 763. 
(/) Garrard v. TucU, 8 C. B. 231. 
(<f) Parker v. Carter, 4 Hare, 400. 

Notwithstanding doctrines advanced by 
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respectively by the different systems of law and equity, but the 
title at law being held in subservience to the equitable title. A 
title to land is not complete unless it is fully recognised under 
both systems ; and a purchaser under a contract of sale is 
entitled, in general, to have conveyed to him a good title both at 
law and in equity. Accordingly, upon a purchase of land, the 
abstract of title to be delivered by the vendor must show the 
legal title in the vendor, or in some person who is trustee for 
the vendor, or whom he may compel to concur in the sale (li) ; — 
and in an action at law by a purchaser against a vendor for not 
making a good title, the purchaser could recover his deposit 
unless the title were such as a court of equity would compel the 
purchaser to accept, and a title to the legal estate was not a 
sufficient answer to the action (i). 

If the absolute equitable and legal titles unite in one person. Union of 
the law alone is sufficient to maintain the rights of the owner, e'c^itabie 
and equity does not, in general, interfere ; in such case the *it^^^- 
equitable estate is said to merge in the legal and no longer 
exists ; the beneficial use and enjoyment is referred wholly to 
the legal title (k). But the estates must be co-extensive, and 
merger may be prevented by the circumstances (Z). The cases 
of a merger of an equitable estate in common in a legal estate in 
joint tenancy are not uniform (vi). 

Where the legal estate is held simply upon trust for another 'Right oi cestui 
absolutely, the cestui que trust (or his assignee) may be entitled the legal *° 
in equity to have the legal estate conveyed to him, so as to invest estate, 
the equitable interest with the legal estate. But when, as 
generally is the case in the creation of trusts, many persons are 
interested concurrently or successively, and each cestui que trust 
has only a partial interest, it is then no part of his right to have 
the legal estate, but it is essential that the legal estate should 
remain in the trustee in order to support the various equitable 
estates and interests (n). 

(A) Esda'de v. Stephenxon, G Mad. (J) Brydges v. Brydi/es, 3 Ves. 120 ; 

366 ; Graham v. Ollcer, 3 Beav. 124 ; ilerest v. James, 6 Mad. 118. See 

Freeland v. Pearson, L. E. 7 Eq. 246 ; Whittle v. lieimimj, 2 Ph. 731 ; 18 

Camhericell and flouth London Building L. J. 0. 51. 

Society V. liollowuy, 13 Ch. D. 754. See (in) Aveliny v. Knipe, 19 Ves. 441 ; 

ReAdams^ Trustees and Frost's Contract, Re Jackson, 'ii Ch. D. 732; Re Seloiis, 

[1907] 1 Ch. 695 ; 76 L. J. C. 408. [1901] 1 Ch. 921 ; 70 L. J. C. 402. 

(0 Jeakes v. White, 6 Ex. 873 ; («) Saunders v. iXecil. 2 Vevn. 428 ; 

Simmons v. Heseltine, 5 C. B. N. S. 554 ; GooiUon v. Ellison, 3 Euss. 583 ; Angler 

28 L. J. C. P. 129 ; Clarlte v. WilUitt, t. Stannard, 3 M. & K. 566 ; Willis v. 

L. E. 7 Ex. 313; 41 L.J. Ex. 197. See Hisro.c, 4 M. & Cr. 197; Bond y. 

Soper V. Arnold, 14 A. C. 429 ; 59 L. J. C. Walford, 32 Ch. D. 238 ; 55 L. J. C. 667. 

214. See Smith v. Snow, 3 Mad. 10 ; Delves v. 

(70 Selby v. Alston, 3 Ves. 339 ; S. C. Gray, [1902] 2 Ch. 606 ; 71 L. J. C. 808. 
nom. Goodright v. Wells, Doug. 771. 

H 2 
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Supreme 
Court of 
Judicature 
Act. 



By the Supreme Court of Judicature Act, 1873 (36 & 37 Vict, 
e. 66), which came into operation 2 Nov., 1876, the jurisdictions 
of Law and Equity have been combined in the one court which 
is compelled to recognise equitable as well as legal rights, and 
where there is any conflict or variance between the rules of 
equity and the rules of the common law with reference to the 
same matter, the rules of equity now prevail (o). 



Uses of 
copyholds. 



Trusts of 
copyholds. 



The Statute of Uses, as already stated, does not apply to 
copyholds ; and the uses of a surrender which serve to direct and 
limit the legal estate and possession under the peculiar forms 
and rules of customary tenure are not matter of equitable 
jurisdiction, nor are they within the scope of the Statute of 
Uses (p). 

But uses or trusts may be raised upon the legal possession to 
which admission is given according to the uses of the surrender, 
in like manner as upon the seisin of freehold tenure ; and as the 
statute does not operate upon the possession of a customary 
tenant, such uses or trusts remain within the cognisance of 
equity only. Thus if a surrender be made to the use of A. to the 
use of or in trust for B., the legal estate is vested in A. by 
admittance, but he is trustee in equity for the use or trust 
declared in favour of B. who accordingly takes the equitable 
estate (q). 



(tf) As to the effect of this and the 
amending statutes, which only affect 
the remedies, and not the rights, of the 
parties, see " Annual Practice." 

(^<) Anta, p. 95. 



(?) Baiter y. White, L. E. 20 Eq. 166 ; 
44: L. J. C. 651. See fVeaivf v. Minih', 
2 ia. & K. 343 ; GuUard v. Iluwldm, 
27 Oh. D. 298 ; 53 L. J. C. 834. 
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Section II. The Ceeation of Trusts. 

Trusts raised upon conveyance of the legal estate. 

By declaration of trust — precatory trusts — evidence in writing 

required by the Statute of Frauds. 
By constructive trust — from payment of consideration — purchase in 

name of wife or child — voluntary conveyances — conveyances 

obtained by fraud. 
By resulting trust — from partial declaration of trust — from declaration 

which fails of effect. 
Trusts raised without conveyance of the legal estate. 

By declaration of trust — voluntary declaration of trust. 

By constructive trust arising from contract — voluntary agreements — 

imperfect gifts — voluntary declarations of trust distinguished. 

The system of trusts is formed upon the same general prin- Creation of 
ciples of equity as that of uses before the statute ; hut it has *^"^ ^' 
been much more largely developed, and in some points with 
different results. Like uses before the statute, trusts may be 
raised by express declaration, or by construction of equity; and 
they may be raised upon two conditions of the legal estate, — 
upon a conveyance of the legal estate, vesting it in another for 
the purpose of or subject to the trust — or without any such con- 
veyance, by severing the equitable interest from the legal estate 
as previously vested, leaving the legal owner in the position of 
trustee (a). 

Upon a conveyance of the legal estate, a declaration of trust is Trusts raised 
sufficient to denote the intention of the conveyance, and to direct yeyance"' 
the course of the trust or equitable estate. If the legal convey- o£ the legal 
ance is effectually made, the court of equity enforces the trust declaration 
according to such direction {!>) . °^ trust. 

No technical language is required to declare a trust ; any words 
or expressions, including precatory words (as words expressing a Construction 
wish, request, recommendation, hope, or confidence), may be read ^ 5?^'^°^*^''^ 
as showing an intention to constitute a trust, if the trusts in expressions. 
other respects, as to the subject and object of the trust, be 
declared with sufficient certainty (c). 

The Statute of Frauds, 29 Car. II. c. 3, s. 7, requires that all Evidence in 

declarations or creations of trust of lands tenements or heredita- ^u'rfd by 

ments shall be manifested and proved by some writing signed by w^e statute 

of Frauds. 

(a) See ante, p. 82 ; and see Lewin, (c) Harding v. Glyii, I Atk. 469 ; 2 

ch. vi., on transmutation of possession. Wh. & T. L. C. Eq. 335 ; Comisliey v. 

(V) Ellison V. Ellison, 6 Ves. 65C ; Bowring Hanlui-y, [190.5] A. C. 8i ; 7i 

2 Wh. & T. L. C. Eq. 835. L. J. C. 263. See i^os?, p. 105. 
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Writing sub- 
sequent to 
creation of 
trust. 



Trusts proved 
by parol 
evidence. 



the party; Y?ith a saving of trusts arising or resulting by the 
implication or construction of law, as in the cases next men- 
tioned (d). The statute applies to leaseholds and chattels real (e) ; 
but- not to personal chattels, and as to these a declaration of 
trust may be made and proved without writing (/). 

The statute does not require that a trust shall be created by 
writing, but that it shall be manifested and proved by writing ; 
and therefore the written declaration or evidence may be subse- 
quent to the creation of the trust (g) . The trust or disposition 
of the equitable interest, whether declared or constructive, is 
determined at the time of the conveyance made, and, as then 
constituted, cannot be altered or affected by subsequent declara- 
tion, except under an express power of revocation reserved in the 
declaration of trust (/i). 

Courts of equity will allow the trust to be proved by other 
means than writing, notwithstanding the Statute of Frauds, 
where it becomes necessary in the exercise of their jurisdiction 
to prevent fraud; as where a person accepts a conveyance or 
devise upon a trust, which he afterwards fraudulently refuses to 
execute, the trust may be established against him by parol 
evidence (i). 



Constructive 
trust raised 
by payment 
of considera- 
tion. 



Trusts of 
copyhold 
raised by pay 
ment of fine 
or purchase 
money. 



Where a conveyance is made without any declaration of trust. 
Equity, as a general rule, raises a trust in the purchaser or the 
person who advances the consideration or purchase money ; and 
the rule is applied whether the conveyance is taken in the name 
of a stranger, or in the name of a stranger and that of the pur- 
chaser, either jointly or in successive limitations. The trust 
thus raised is wichin the saving clause (sect. 8) of the Statute of 
Frauds, as being a trust arising by construction of law, and may 
be proved by parol evidence (k). 

So with land of copyhold tenure, if a surrender or grant be 
made without any declaration of trust, but it appear that 
another person advanced the fine for admission upon the sur- 
render, or the purchase money for the grant, the surrenderee or 
grantee will be presumed to hold upon a trust in his favour. 
Where admittance is given for several lives in succession, if one 



(d) See ss. 7, 8, cited a?ite, p. 83. 

(e) Sket-t V. Whitmore, 2 Freem. 280. 
(/) M'Fadden v. Jenkyns, I Ha. 458. 

On appeal, 1 Ph. 153 ; 12 L. J. C. 146. 

(j) Furster v. Jfale, 3 Ves. 096 ; 
Gardner v. Rowe, 5 Huss. 258. 

(/*) See ICdjiin v. ICdpiii, 1 M. & K. 
520, 531 ; Stork v. M'Atoy, L. E. 15 Eq. 
55 ; 42 L. J. C. 230 ; Tudter v. Bennett, 



38 Cb. D. 1 ; 67 L. J. C. 507. 

(0 Ilaigh y. Kaye, L. E. 7 Ch. 469 ; 
41 L. J. U. 567 ; Rochefoucmild r. 
Boustead, [1897] 1 Ch. 196 ; 66 L. J. C. 
74. 

(h) Bijer v. Byer, 2 Cox, 92 ; 2 Wh. 
& T. L. C. Eq. 803 and notes. See ante, 
p. 83. 



Digitized by Microsoft® 



SECT. II. THE CREATION OF TRUSTS. 103 

of the cestui que vies pay the whole price or purchase money, the 
trust results to him for the whole estate granted ; and such 
trusts are the creation of equity and independent of the legal 
custom as to the distribution of the estate (l). 

An exception to this rule occurs if the conveyance be taken in Purchase in 
the name of the husband, wife, or a child of the purchaser ; a o^™hiid.^' ^ 
presumption then arises from the relationship that the purchase 
was intended for the benefit or advancement of the husband, 
wife, or child. But such presumption may be rebutted by con- 
temporary evidence of a contrary intention (mi)- So, where the 
conveyance was taken in the names of the trustees of a previous 
marriage settlement containing trusts for the benefit of the 
purchaser's wife and children, it was held to be subject to the 
trusts of the settlement for their benefit (?t). 

So, if the surrender and admittance of copyholds be taken in Surrender of 
the name of the child or of the wife of the purchaser, it imports ^gg of wife or 
an advancement for their benefit, and rebuts the resulting trust <='^'''^ "^ 

purchaser. 

in favour of the purchaser (o) . 

Where a conveyance is made without any declaration of trust, Voluntary 

, .,, , i. i} 1 1 i • _!■ conveyance. 

and without any payment of purchase money whence to mier a 
trust or disposal of the beneficial interest, it is presumed to be 
made for the benefit of the legal grantee. The rule is different 
with uses, as has been seen, for absence of consideration and of 
declared intention raises a resulting use in the grantor. Thus, a 
grant to A. and his heirs, without any declaration of use and 
without any consideration to raise a use, imports a resulting use 
in the grantor, which is executed by the statute and the estate 
remains in him as before ; but a grant to A. and his heirs to the use 
of B. and his heirs conveys the legal and equitable interest to B. 
although there be no consideration given or express appropriation 
of the beneficial interest, and there is no resulting trust (j)) . 

But conveyances made without consideration, or voluntary Voluntary 
conveyances, as they are called, may be fraudulent and void v°"|J'^^'^'i,';st 
against creditors and subsequent purchasers, within the statutes creditors and 
18 Eliz. c. 5 and 27 Eliz. c. 4, although binding upon the grantor ^^'^^ ^^^^' 
and his representatives {q). 

(I) Dyer v. Dyer, 2 Cox, 92 ; 2 Wh. («) Rp. Curteis Trust, L. E. li Eq. 

& T. L.' C. Eq. 803 ; Lewis v. Lane, 2 217 ; 41 L. J. G. 631. 

M. & K. 449. See ante, p. 60. (o) Dyer v. Dyer, 2 Cox, 92 ; 2 Wh. 

(m) Dyer v. Dyer, 2 Cox, 92 ; 2 Wh. & T. L. C. Eq. 8U3. 

& T. L. C. Eq. 803 ; Stock v. M'Avoy, {p') See per Hardwicke, L. C, Lloi/d 

L. R. 15 Eq. 55; 42 L. J. C. 230; v. SpiUet, 2 Atk. 14 8; Deufoit v. 

Datstom v. Salter, L. E. 10 Ch.431 ; 44 Davies, 18 Ves. 449; 1 Sanders, Uses, 

L. J. C. 760 ; Bennet v.Betmet, 10 Ch. D. 352 et seq. See ante, p. 83. 

474 ; Mercier v. Mercier, [1903] 2 Ch. {q) The latter statute has been 

98 ; 72 L. J. C. 511. amended by the Voluntary Conveyances 
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Conveyance 
obtained by 
fraud. 



Voluntary 
conveyance 
for purpose 
which fails. 



It may here be noticed that a conveyance, whether voluntary 
or not, obtahied by fraud or undue influence, may be set 
aside in equity, and a reconveyance decreed ; and a trust 
may thus result in equity in favour of the grantor (/•). So, a 
voluntary conveyance made for a sjDOcial purjDose which fails of 
effect (not being an unlawful or illegal purpose), may entitle the 
grantor to call for a reconveyance, and raise a resulting trust in 
his favour (s). But the trusts are raised in these cases by the 
general jurisdiction of equity to preve'nt fraud, which is not 
within the scope of this treatise ftu-ther than to call attention to 
it as a copious source of constructive trusts, distinct from those 
arising in the ordinary bond fide dealings with property. 



Resulting 
trusts — from 
partial 

declaration of 
trust. 



Devise upon 
partial trust. 



Resulting 
trust from 
declaration 
which fails of 
eifect. 



Where a conveyance is made to trustees, in that character, 
with a partial declaration of trust, or for the purpose of a trust 
which does not exhaust the beneficial interest, the interest undis- 
posed of remains in the grantor as a resulting trust, like a 
resulting use before the statute. The presumption here is 
against the intention to pass the beneficial interest beyond the 
trust or purpose expressed {t). 

So with a devise of land by will, if it be declared to be upon 
trust for a particular purpose, as for the payment of debts, and 
no further trust is declared, it is taken to be for that purpose 
only and no other, and the unexhausted beneficial interest results 
to the heir or passes to the residuary devisee ; but if the land be 
devised merely subject to a particular charge, as a charge of 
debts, the unexhausted beneficial interest remains with the 
devisee. Difficulty often occurs in construing wills in this 
respect, because, from the universally voluntary nature of 
devises, absence of consideration affords no guide to the intention, 
as it does in a conveyance inter vivos (ii). 

So, where the declaration of trust extends to the whole interest, 
but is void or incapable of taking effect or in the event fails 
of effect wholly or partially, there is a resulting trust for the 
grantor or his representatives {x). But if a conveyance, though 



Act, 1&93. See M.iy, "Fraudulent Con- 
veyances." 

(r) Jiuqiieii'ni V. Buselcy, 14 Ves. 273 ; 
1 Wh. &■ T. L. G. Eq. 247. As to the 
omission uf a power of i evocation in a 
voluntary settlement, see Jlall v. Hall, 
L. E. 8 Ch, 430; 42 L. J. G. 144, 

CO ^^ee Cecil v. lintchci; 2 J. & W. 
^S'-i ; iSipiies V. Ilnghe.i, L. It. !) Eq. 475 ; 
3'.) L. J! C. 304 ; li,iir/h v. A'lii/i; L. R. 7 
Cli. 4i;:) ; 41 L. J. C.'567 ; Cu'lqii/ioyn v. 
Cuurtcuay 43 L. J. C. 338. 



(0 Cuttiiytmi V. FleU-hcr, 2 Atk. 155 ; 
Sornirn v. Carnegie, 4 Drew. 587. 
There is no resulting trust in the case 
of gifts to charities as .x general rule. 
Kee Thetford Sc/iool ('use, 8 Cu. 130 J ; 
IriiiiiiuiiKierx Cn. v. Att.-Oen., 10 CI. & 
F. 1)08. 

(«) Xiiiff V. Bcuison, 1 V. & B. 260 ; 
lie M'cKt, [1900] 1 Ch. 84 ; 69 L. J. C. 71. 

(.):) Achroijd v. Siiiithsoii, 1 Bro. C. C. 
503 ; 1 AVh. i: T. L. C. Eq. 372 ; 
'I're/jonweJl v. Sydeiiliam, 3 Dow. 194. 
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voluntary, be accompanied with a declaration, which is construed Precatory 
as precatory only, and which therefore fails of legal effect only as 'l<^=l'^ra«o°s- 
not intended to amount to an obligatory trust, the beneficial 
interest rests in the grantee, and there is no resulting trust (y). 

Trusts may be raised without a conveyance of the legal estate. Trusts raised 
by express declaration of trust;— a complete declaration of trust ^eyanceX' 
made by the owner of the legal estate is as efficient to raise the the legal 
trust as if made upon a transfer of the legal estate ; the trust is declaration 
raised by force of the declaration, and does not require any con- °' ''^'^^*- 
sideration to support it by way of contract (^). "A declaration Voluntary 
of trust is considered in a court of equity, as equivalent to a 'l'^°l^'^'^*'°"- 
transfer of the legal interest in the court of law ; and if the 
transaction by which the trust is created is complete, it will not 
be disturbed for want of consideration " (a). But if voluntary, it 
may be void against purchasers or creditors upon the same 
principles as a conveyance of the legal estate (b). 

Any contract or agreement concerning an interest in land. Trusts raised 
which a court of equity would, if the limitations were valid, •'' ^°'^ ^^'^ ' 
decree to be specifically performed, creates an equitable estate 
to the extent of the interest contracted for, and the party con- 
tracting to convey an interest in the land becomes a trustee of 
the land for the performance of the contract according to its 
terms and conditions so far as they are valid (c). 

A contract satisfying the statutory requirements of a bargain Contract 
and sale, as being by deed indented and inrolled, might raise a barc^ainand 
use executed by the statute and at once convey a legal estate ; ^'^i'^- 
"but," it has been remarked, "even if those requisites were 
observed a contract could rarely so operate, for, as it ordinarily 
contemplates a future conveyance, to be preceded by an investiga- 
tion of the title, its executory nature would negative that opera- 
tion, no less than it prevents the vendor standing in the simple 
relation of a bare trustee to his cestui que trust." "It raises 
a qualified trust in favour of the purchaser " — a trust for specific 
performance according to the terms of the contract {d). 

(y) lianlmg v. Glyn, 1 Atk. 469 ; 2 (c) See Hose v. WaUoii, 10 H. L. C. 

Wti. & T. L. G. Eq. 335. As to Ihe 672 ; Shaw v. Fader, h. R. 5 H. L. 

efEect of precatory expressions in wills, 321 ; L. 4' f!?- W. Hi/, v. Gomm, 20 

see«Mi«, p. 101. Ch. D. ri62 ; W/tifhmid 4- Co. v. 

(z) Ellison V. Ellison, 6 Ves. 656 ; 2 Watt, [1902] 1 Oh. 835 ; 71 L. J. C. 

Wh. & T. L. C. Eq. 835, and notes. 424. 

(«) Per Lord Langdale, M. JR., (d) 1 Hayes, Couv. 9G. As to the 

Collinson V. PufricJi, 2 Keen, 123. ti-ust arising upon a contract ot sale, see 

(b) Ante, p. 103. Shaw v. Foster, L. E. 5 H. L. 321. 
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Voluntary An agreement without consideration or voluntary agreement 

agreemen . ^^ transfer an estate or interest is not enforced in equity, and 

therefore raises no trust (e). Nor does it have any greater effect^ 

in raising a trust when made in form of a covenant under seal, 

or in favour of a wife or child or other relation (/) ; herein 

differing from a covenant to stand seised to uses, which raised a 

use upon a good consideration, i.e., in favoui- of a wife or blood 

relation, without any valuable consideration to support it. An 

intended marriage is considered as a valuable consideration in 

support of an agreement, and for the purpose of raising a use 

or trust ((/). 

Imperfect The Same principles apply to a gift or voluntary conveyance, 

^'^*" if imperfect ; equity will not assist or enforce it, and therefore' 

no trust is raised in favour of the donee (/<)• 
Voluntary The distinction between a voluntary declaration of trust and 

t^°^^ d^i'^°° °^ a voluntary agreement to convey or an imperfect gift, the former 
tinguished. being sufficient to raise a trust and the latter not, has been 
further ex^Dlained as follows : — " A declaration of trust purports 
to be and is in form and substance a complete transaction, and 
the court need not look beyond the declaration of trust itself or 
inquire into its origin ; — whereas an agreement or attempt to 
assign is in form and nature incomplete, and the origin of the 
transaction must be inquired into by the court; and where 
there is no consideration, the court, upon its general principles* 
cannot complete what it finds imperfect " (i). It may be added 
that by a declaration of trust the owner of the property intends 
to constitute himself a trustee ; but in making an agreement or 
an attempt to convey he has no such intention, and if he becomes 
so, it is by construction of equity only (k). 

(<>) EUisim V. Ellison, 6 Ves. 650 ; 2 L. J. C. 194. 

Wh. & T. L. C. Eq. 83.=i, and notes. {}) Pev Wigrani, V. C, M-Fadden v. 

(/) Ellison V. Ellison, svjira ; Jenliins, 1 Hnre, 458; 11 L. J. C. 281 ; 

Jefpi-i/s V. Ji-ffrri/s, Gv. k Pli. 138; affd. 1 I'h. 1.53; 12 L. J. C. 1411. See 

Burrows^. Greenwood, i Y. & C. Ex, per Jease], il.Ji,., l/icJiards v. Delbridge, 

251. L. R. 18 Eq. 11 ; 43 L. J. C. 459. 

(g) Fmiumll v. Dedirc, 1 P. Wms. iji') See Antrohvs v. Smith, 12 Ves. 

429 ; Gilbert, Uses, 47. 39 ; 5 L. J. C. 194 ; Edwards y. Jones, 

Qi) Antrohvs v. Smith, 12 Ves. 39 ; 1 M. & Cr. 226 ; ./ones v. ZucJi, L. B. 1 

Edwards v. .Jones, 1 M. & Cr. 226 ; 5 Ch. 25 ; 35 L. J. C. 117. 
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Section III. § 1. Equitable Estates, and § 2. Estate and 
Office of Trustee. 

§ 1. Equitable Estates. 

Equity follows the law — limitation of equitable estates — rules of tenure 

and doctrines peculiar to freehold. 
Equitable estates of copj'hold follow the custom — are not subject to fines 

and incidents of the legal tenancy — lord not bound by trusts — unless 

appearing on the rolls — custom to surrender upon trusts. 
Equitable estates arising from constructive trusts. 
ConTcyance of equitable estates — writing required by the Statute of 

Frauds — equitable estates of copyhold. 
Disposition by will and descent of equitable estates. 

In the regulation of trusts, equity, in general, follows the law ; Equity 
except where the different nature of the jurisdiction excludes law?^^ 
any analogy (a). 

Accordingly in the declaration of the trust or beneficial interest The limitation 
the limitations of the legal estate are followed. The same estates. '^ 
estates are allowed and the same language is generally used and 
receives the same construction as at law. Thus, the equitable 
estate may be limited in fee simple or in tail, for a term of life 
or for years, in possession and in remainder (h). 

It was formerly the practice for the Court of Chancery, in a Practice of 
case of doubtful construction of the limitations of an equitable f^}'l^g '^'^^^^ 
estate, to send the case to a court of common law, with the opinion of 

,• i J. J 'J -i, 1 n • -J. L J.- court of law. 

question stated as it it had arisen upon an instrument operating 
at law, for the opinion of the court of law as to the construction 
of the words of the instrument ; and where the question coald 
not be so moulded, the assistance of some of the judges might 
be called in. But even where a question as to the construction 
of an instrument operating at law arose in a suit in chancery, it 
was fully competent to the court to decide it upon its own autho- 
rity, and it was not bound to give effect to the decision of the 
common law court upon a case stated (c). The Chancery The practice 
Amendment Act, which gave the Court of Chancery full power '^l'°l'^''^'^- 
to determine any questions of law necessary to be decided pre- 
viously to the decision of the equitable question at issue, has 



(a) Per Lord Mansfield, in Burgess (c) See jier Bay ley, J., Houston v. 

V. Wheate, 1 Eden, 223. Hughes, 6 B. & C. 420 ; Wilson v. Eden, 

(i) 1 Sanders, Uses, 280; Butler's H Beav. 237 ; li Beav. 817; 16 Beav. 

note to Co. Lit. 290 h, s. xiv. ; Ollvant 153 ; and see per Gran worth, L. C, 

V. Wright, 9 Ch. D. 646 ; 47 L. J. C. Roddam v. Morleij, 1 De G. & J. 1 ; 26 

664. L. J. C. 444. 
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been superseded by the Judicature Act, 1873, which merged the 
chancery and common law courts into one Supreme Court, by 
which all former common law and equitable jurisdictions are 
concurrently administered. 
Rules of But the rules of tenure have no application to the equitable 

tenure have estate : for the trustee is equally recognised to be the legal 

no application ... „ 

to equitable tenant, bound by the duties of tenure, in equity as at law. So, 
estates. ^j^^^ ^^^ legal doctrines concerning the seisin, requiring the 

DoctrinGS . . . 

peculiar to tenancy to be always full, and excluding all future or shifting 
freehold hare limitations except by way of remainder, as they are peculiar to 

no applica- . i. j j ... 

tion. the quality of freehold, have no application to the equitable 

estate ; and an equitable estate may be limited to arise at a 
future time, or upon future or contingent events, or by ap- 
pointment under a power, with all the freedom of springing 
and shifting uses, and in some respects even with greater 
freedom (rf). 
Equitable Upon the same principle that equity follows the law, a declara- 

^T''hoidT °* ^^°'^ °^ trust of copyholds, as to the estates admissible, the 
follow the limitation of estates, and construction of the limitations, follows 
cus om. ^^^ j-g j-gg^ig^ted by the custom of the manor. Accordingly, the 

equitable interest cannot be limited for an estate tail in manors 
which have no special custom that the legal tenancy may be 
entailed (e). 
Trust estate But the equitable estate in copyholds is independent of the 
fin' ^ and"' *° claims of the lord incident to the legal tenure ; as fines, fees, 
other inci- heriots, escheat, forfeiture and the like (/). 
legal tenancy. ^^ ^ Surrender is made upon express trusts, the lord is not 
The lord's bound to notice the trusts or to enter them upon the court rolls ; 
"fi^*t'Tb °°* ^^^' ^® ^^^ bound by notice of any trusts which do not appear 
trusts unless upon the roUs (f/). If a surrender upon terms expressing or 
the^i^oUs"''"'^ referring to trusts be accepted and enrolled, the lord may be 
bound by the trusts as against his own rights ; and in case of 
an escheat or forfeiture of the tenancy, he would then hold as 
trustee, and might be compelled to regrant according to the 
trusts (/*)• It seems that there may be a custom in a manor to 
surrender lands upon trusts declared in the surrender, but 
without a custom the lord cannot be compelled to accept a 
surrender burdened with trusts {i). 

Ql) Ante, pp. 33, 88. Stra. 454. 

((!) I'nUen v. Middleton, 9 Mud. 483. (/() Weaver v. Mcmle, 2 Euss. & M. 

if) II- V. Hendim, 2 T. U. 484; 97; C,'«Z/«cd v. ^«u*;«.s-, 27 Gh. D. 298 ; 

Peachy v. Somerset {Duhe), 1 Stra. 53 L. J. C. 834. 

454 ; CujJedoke v. Iloper, [1908] 2 Gh. (() Snook v. Soiitlmvod, 5 A. & E. 

10 ; 77 L, J. Ch. 610. 239 ; Flack v. Bowidii,/ Coll., Caiiib., 

((7) Peachy v. Somerset {Duhe), 1 13 C. B. 945 ; 22 L. J'. C. P. 229. 
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Equitable estates arising from constructive trusts without any Equitable 
express declaration follow the intention of the parties or are by^constaic"^ 
regulated by the circumstances of the case. Thus, a contract tive trust. 
for the sale of land without expressing the interest intended 
is construed as referring to and importing the whole interest 
of the vendor, which he is therefore bound to convey ; and the 
contract may thus create an equitable estate in fee simple with- 
out any technical words of limitation (k). So, a resulting trust 
carries all the equitable estate undisposed of, v^'ithout any words 
of limitation (l). 

In the transfer of equitable estates and interests by con- Conveyance 
veyance inter vivos, it is the ordinary practice to use the same estate.'^ 
formal assurances as are required in law for the corresponding 
legal interests, but such formal assurances are not absolutely 
necessary. Any instrument which expresses an intention to 
transfer the beneficial ownership to another is effective in 
equity ; with a few exceptional occasions, as in the ease of a 
tenant in tail, who is required to employ the same formalities 
as at law (m). 

By the Statute of Frauds, 29 Car. II. c. 3, s. 9, "all grants Writing re- 
or assignments of any trust or confidence shall be in writing I^J^^t^te^gf 
signed by the party granting or assigning the same " (n). Frauds. 

Equitable estates and interests in copyholds may be created Equitable 
and assigned without surrender or admittance, or any of the hoki^ asses''''' 
forms appropriate to the legal tenancy, and without any other without 
formality than is required for trusts in general. So, the equitable admittance, 
estate might have been devised without a surrender to the use 
of the will, before such surrenders were dispensed with by 
statute (o). But by the Eines and Eecoveries Act, 1833, s. 60, Equitable 
a disposition of an equitable estate tail in copyhold land may be f^^tate tail 
made either by surrender, or by a deed as therein provided (p). 

Equitable estates are devisable by will with the forms required Devise of 

for making a valid will (q). In • case of intestacy an equitable eqmtable 

estate of inheritance descends to the heir according to the legal Descent o£ 

rules of descent, including the variations of special customs to equitable 
which the land is subject; while an equitable estate for a term 

{It) Boiver v. Cooper, 2 Hare, 408. L. J. Bk. 79. 

And see anfe, p. 105, jwsf, p. 221. («) Taffiiell v. Facje, 2 Atk. 37; see 

(J) Ante, p. 104. ante, pp. 54, 65. 

(ill) See Fines and Eecoveries Act, (;j) 3 & I Will. IV. c. 74, ss. 50 — 53; 

1833 ; CarjieTiier v. Carpenter, 1 Vern. Reg. v. Inqleton, 8 Dowl. P. C. 693. 

440; North v. Way, 1 Vern. 13; 1 {?) Wills Act, 1837 (1 Vict. c. 26), s. 2 ; 

Sanders, Uses, 280. Lewin, Trusts, 908. 

(«) Ex p. Hall, 10 Ch. D. 615 ; 48 



Digitized by Microsoft® 



110 



PART I. CHAP. IV. TRUSTS AND EQUITABLE ESTATES. 



of years or chattel interest passes to the executor or adminis- 
trator as personal estate ; but, although a husband was entitled 
to an estate by the curtesy, a widow was not dowable out of an 
equitable fee in lands until the Dower Act (r). 



§ 2. Estate and Office of Trustee. 

Estate of trustee — trust follows the estate. 

Purchaser for value without notice — purchaser without value — purchaser 

with notice. 
Purchase under trust for sale — power of trustee to give receipts — statutory 

power. 
Power to appoint new trustees — jurisdiction of Court of Chancery to 

supply the want of trustees — statutory [lOwer of couit to appoint 

new trustees — statutory power without the aid of the court. 
Liability of trustee to account — remuneration for time and services — 

expenses— employment of agents — indemnity. 
Liability for breaclr of trust or negligence — default of agent — default of 

co-trustee. 
Profits of trust — purchase of trust property by trustee — purchase of 

incumbrance — renewal of lease by trustee —purchase fiom cestui que 

trust — persons in fiduciary position. 



Estate of 
trustee. 



The trust 
follows the 
legal estate. 



The land, remaining at law the property and at the disposal 
of the trustee, was formerly subject, in his hands, to all the 
incidents of legal ownership. In former times it passed by his 
conveyance or devise, or descended to his heir (a). Since 1881 
a trust estate vested in a sole trustee devolves upon his personal 
representatives notwithstanding any testamentary disposition of 
the same except the property be of customary tenure, in which 
case it devolves upon the customary heir in the case of an 
intestacy or is transferred to the devisee if devised (h). Since 
1882 a tenant for life of settled land may dispose of and convey 
the property settled without the concurrence of the trustees in 
the conveyance, but there is nothing in the Settled Land Acts, 
1882 to 1890. to prevent a purchaser taking a conveyance of the 
legal estate from the trustees of the settlement. 

But the trust or equitable title is, for the most part, 
independent of the casualties affecting the legal ownership, and, 
as a general rule, follows and attaches upon the land through all 
the devolutions of the legal title. All persons who take through 



(;•) Watts V. Ball, 1 P. Wms. 108 ; 
NorfoUi (Duhe) v. Hall, 1 Vern. 163 ; 
Forder^. Wade, 4 Bro. C. C. 521. And 
see Banlis v. Sutton, 2 P. Wms. at 
p. 713. 



(«) Lewin, Trusts, 2-tl et seq. 

(b) Conveyancing and Law of Pro- 
perty Act, 1881, s. 30 ; Copyholds Act, 
189-t, s. 88. 
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or under the trustee, as his grantee (except a purchaser for value 
without notice of the trust), devisee, heir, executor or adminis- 
trator, are equally bound by the trust (c). 

Also creditors of the trustee, obtaining execution against the 
property held in trust in exercise of their legal right, would be 
restrained in equity, or would themselves be declared to be 
trustees (d). And the Bankruptcy Act, 1883, has confirmed the 
old rule that a trustee in bankruptcy has no claim against 
property held by the bankrup't upon trusts (e). 

An exception occurs with a purchaser acquiring the legal Purchaser for 
estate from the trustee for a valuable consideration and without notice of the 
notice of the trust. The parties having an equal claim to the *''"^''- 
assistance of the court, it remains neutral, and the purchaser 
retains the beneficial enjoyment which a court of law would have 
adjudged to the owner of the legal estate. In the result the trust 
is thereby displaced and extinguished as to the land, and the 
former equitable owner is compensated by being allowed to 
follow the proceeds realised by a breach of trust, and a personal 
remedy against the trustee for any wrongful act (/). 

The purchaser for value without notice can convey a good title. Purchaser 
discharged of the trust, even to a purchaser with notice, except f^g^ " r. 
to the trustee who committed the breach of trust ; in whose chaser with- 
hands the land, though purchased for value, would be restored 
to the trust, in order to meet his original breach of trust (g). 

A purchaser, or person acquiring the trust property from a Purchaser 

. , -i-i J. • • 1 -J J.- i -1. 1- without value, 

trustee, without giving any value or consideration for it, as by a 

voluntary gift or devise, is charged with the trust and all 

equities affecting the property to the same extent as the trustee 

from whom he took, whether he had notice of the trust or 

not(/0. 

A purchaser taking the trust property from a trustee with Purchaser 

notice of the trust, though he paid full value for it, is subject to 

the trust ; but if he paid value, it will be presumed that he had 

no notice, and the onus of proving notice will lie upon the party 

(c) Basset v. Koseworthy , Rep. t. 70 L. J. C. 477. See Lewin, Trusts, 
Finch, 102 ; 2 Wh. & T. L. C. Eq. 150. 107i. 

(d) 1 Sanders, Uses, 390 ; Lewin, (^) Lowthey v. CarUtmi, Gas. t. Talb. 
202. 18B ; Sweet v. Smtkcoto, 2 Bro. 0. C. 66 ; 

(e) Bankruptcy Act, 1S83, s. 4i (1). Boeey v. Smith, 1 Vern. 60, 8-t, 144. 
See Benaet v. Davis, 2 P. Wms. 315. See Boles and British Land C'o.'s Cont., 

(/) Basset v. Noseworthy, Kep. t. [1902] 1 Ch. 244; Duloes v. Gray 

Finch. 102 ; 2 Wh. & T. L. C. Eq. [1902] 2 Ch. 606 ; 71 L. J. C. 808. 

150 ; Bailey v. Barms, [1894] 1 Ch. (/() Hiigiienin v. Baseley, 14 Ves. 

43 ; 63 L. J. C. 73 ; Taylor v. London 273 ; 1 Wh. & T. L. C. Eq. 247 
and County Bank, [1901] 2 Ch. 231 ; 
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alleging it against him (i). Notice received before paying the 
purchase money, or taking a conveyance of the legal estate, is 
sufficient to charge a purcliaser with the trust, though he had 
no notice at the time of contracting for the purchase (k). 



Pui'chase 
under trust of 
sale. 



Impliecl 
poAver to give 
receipt for 
purchase 
money 



Express 
power to give 
receipt. 



Statutory 
power to 
give receipts. 



Where the property was sold and conveyed by the trustee in 
execution of the trust, a purchaser with notice was so far bound by 
the trust, according to the general rule, that he became responsible 
for the sale being a proper one, and for the proper application of 
the purchase money ; upon the principle that the ceshti que trust, 
as being the equitable owner, alone could discharge him. But 
an exception was made with trusts for general purposes, which 
the purchaser had no means of inquiring into, as a trust to sell 
for the payment of debts generally, or for the payment of debts 
and legacies, or other kinds of trust which imply the power of 
selling the property discharged of the trust. Trusts for the 
payment of specified debts, or of legacies only, are within the 
general rule (l). Hence trusts requiring a sale or disj)osal of the 
property, in order to facilitate the execution of the trust, were 
usually framed with an express j)ower of giving receipts to the 
purchaser, and discharging him from the obligation of seeing to 
the proper application of the purchase money. The purchaser 
was then discharged from all responsibility upon payment of the 
money to the trustees, and obtaining their receipts ; for the 
equitable owners are bound by the terms and conditions of the 
trust. Such a clause, however, does not exempt the purchaser 
from the consequences of the power of sale not being duly 
exercised, upon a proper occasion and in a proper manner (m) ; 
and it may happen that notwithstanding such clause, the power 
is made conditional, as to its due execution, upon the proper 
application of the money (n). 

It is now provided by sec. 20 of the Trustee Act, 1893 (which 
replaces and extends a series of earlier enactments to the same 
effect), that "the receipt in writing of any trustee for any 
money, securities, or other personal property or effects payable, 



(i) Le Nei-e v. Le Ne^e, Amb. 436 ; 
2 Wh, & T. L. C. Eq. 175; Corser v. 
Ctirtwriyht, L. K. 7 H. L. 731. See 
B. S. C. 1883, 0. 19, r. 23. 

(Ji) 'J'nurviUe V. Ifaisli, 3 P. Wras. 
307 ; Jacksim v. Howe, i Euss. 514 ; 
Bailey v. Harnes, [1894] 1 Gh. 43 ; 
luylov V. London aiid Connti/ Bank, 
[1901] 2 Ch. 231; 70 L. J.' G. 477. 
See Skarpe v. Foy, L. 11. 4 Ch. 35 ; Life 
Int. and Her. Secm-tties (Corjj.) v. 



Hand in Hand Life and Fire Ins., 
[1898] 1 Gh. 230. 

(0 FUiot V. Merriman, Barn. 78 ; 2 
Wh. & T. L. G. Eq. 896 ; see post, 
pp. 200 et seq. 

(m) Dunn v. Flood, 28 Gh. D. 586. 
See as to the actual decision, Ti-ustee 
Act, 1893, s. 14. 

(«) Doe V. Martin, i T. E. 39 ; 
Iloughani v. Sandys, 2 Sim. 95 ; see 
Sugden, Powers, 852 et seq. 
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transferable, or deliverable to him under any trust or power 
shall be a sufficient discharge for the same, and shall effectually 
exonerate tlie person paying, transferring, or delivering the same 
from seeing to the application or being answerable for any loss 
or misapplication thereof " (o). 

Powers of sale expressly given to trustees by any instrument 
may be exercised according to the provisions of sect. 13 and the 
ancillary sections of tlie same Act, unless those provisions are 
negatived or varied by the instrument. 

Power was usually given to appoint new trustees and to convey Power to 
the property to them as occasion required for the purpose of con- trastees.'^'^'*^ 
tinuing the trust ; such power being generally made exercisable 
with the consent of the cestui que trust. In the absence of such 
express power the trustee could only retire from the trust with 
the consent of all the beneficiaries, being sui juris, or an order of 
the court (p). 

But the cestui que trust is entitled to have, at all times, proper Jurisdiction 
trustees to hold the estate and support the trust, and the Court ^f chanceiy 
of Chancery has a general jurisdiction to execute trusts, and '« supply tiie 

,,.,.,,, . T want of 

order conveyances or the trust property, which will be .exercised trustafes. 
as occasion requires. It being a maxim of equity that " a trust 
shall not fail for want of a trustee," the court will supply the 
want of them when necessary (q). 

The appointment of new trustees upon occasions of difficulty statutory 
has been facilitated by statute. Sect. 25 of the Trustee Act, court^o 
1893 (the statute now in force), enacts, " The High Court may, appoint new 
whenever it is expedient to appoint a new trustee, or new 
trustees, and it is found inexpedient, difficult, or impracticable 
so to do without the assistance of the court, make an order 
appointing a new trustee or new trustees, either in substitution 
for, or in addition to any existing trustee or trustees, or although 
there is no existing trustee." The court may also make an 
order vesting the lands in the new trustees, which shall have the 
same effect as a conveyance made by the former trustees for the 
same purpose (r). 

The court will not, in general, exercise the power given by 
this enactment, where there is an existing power of appointing 
new trustees, which the donee is willing to exercise (s). 

(o) Eochey v. Western, [1898J 1 Ch. (r) As to the application of these 

350 ; 67 L. J. C. 166. enactments, see Lewin, Trusts, 817 

( ^) See Wilkinson v. PaTry, i Euss. et seq. ; and Carson's Eeal Prop. 

272 ; Re Clietwynd's Settlement, [1902] Statutes, pp. 763 et seq. 

1 Ch. 692 ; 71 L. J. C. 352. (.s) Be Gadd, 23 Ch. D. 134 ; 52 

{q) Bennet v. Dams, 2 P. Wms. 316 ; L. J. C. 396 ; Re mggiiibottom, [1892] 

Eldon, L. C, Broivn y. Higgs, 8 Yes, 570. 3 Ch. 132 ; 62 L. J. G. 74. 

L.P.L. I 
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Statutory 
power to 
appoint new 
trustees with- 
out the aid of 
the court. 



The court may also make appointments of new trustees under 
the provisions of the Judicial Trustees Act, 1895, and the Public 
Trustee Act, 1907 (0- 

A general statutory power of appointing new trustees, and of 
transferring to them all the powers and property of the trust, 
without the aid of the court, is given by the Trustee Act, 1893. 
The Act applies to instruments executed before, as well as after, 
the passing of the Act, and its application may be negatived or 
varied by the instrument creating the trust («). Sect. 11 of 
the same statute empowers a trustee to retire from the trust if 
there are more than two trustees. This gives " quasi-legislative 
sanction " to the jurisdiction exercised by the Court of Chancery 
to discharge a trustee from the trust provided there be continuing 
trustees to administer the property (x). 



Trustee bound 
to account. 

Claim tor time 
and services. 



Claim for 
expenses, — 

of agents, etc. 



A trustee may be compelled to give an account of the execution 
of the trust (?/). He is not allowed to charge any remuneration 
for giving his time or services, — a rule which extends to all 
persons filling a fiduciary character, as executors, and the like ; 
notwithstanding he may have rendered the services in a profes- 
sional capacity. But the trust may expressly direct the allow- 
ance of a remuneration for time and services, professional or 
otherwise («). 

A trustee may charge the expenses actually incurred by him 
in the protection and maintenance of the trust property and in 
the execution of the trust. He is entitled in a proper case, and 
where the nature of the case requires it, to appoint bailiffs, 
collectors of rents, solicitors, brokers, or the like («). The 
appointment of these agents is the appointment of the trustee, 
for it is not obligatory upon him to appoint a person named in 
the instrument creating the trust {h). It follows that the claim 
of the agent for his remuneration is a claim against the trustee 
personally (c), but for this liability the trustee is entitled to 
reimbursement out of the trust estate and has a lien on it for the 
amount (d). Although the agent has no direct claim against the 



(t) See Lewin, Trusts, pp. 685 et seq. ; 
Carson, Eeal Prop. Statutes, 806. 

(m) See Carson, Eeal Prop. Statutes, 
pp. 753 et seq. ; Lewin, Trusts, pp. 788 
et seq. 

(ic) Be Chetwynd's Settlement, [1902] 
1 Ch. 692 ; 71 L. J. C. 362. 

iy) See Be Fish, [1893] 2 Ch. il3 ; 
Be Dartnall, [1895] 1 Ch. +74 ; Cwmp- 
bell V. Gillespie, [1900] 1 Ch. 225 ; 69 
L. J. C. 223. 

(z) Bobinson v. Pett, 3 P. Wms. 251 ; 



2 Wh. & T. L. C. Eq. 606; Be Fish, 
[1893] 2 Ch. 413. 

(a) See Lewin, Trusts, pp. 768 et seq. ; 
Trustee Act, 1893, s. 17. 

(Jj) Shaw V. Lawless, 5 CI. & F. 529 ; 
Finden v. Stephem, 2 Ph. 142 ; 17 
L. J. C. 342 ; Foster ^ . Elsley , 19 Ch. I). 
518; 51 L.J. C. 275. 

(e) Staniar v. Fvans, 34 Ch. D. 470 ; 
56 L. .1 . C. 581. See £li/th v. Fladqate, 
[1891] 1 Ch. 337 ; 60 L. J. C. 66. 

(d') Be Weall, 42 Ch. D. 674 ; Re 
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trust estate, he might make his claim available, upon the 
doctrine of subrogation, to the same extent as that of the 
trustee (e). Where the trust fund is insufficient to satisfy the 
right of indemnity of the trustee, he is ^jrioi^ facie entitled to Claim to 
be indemnified by his cestui que trust personally against any loss 
or. liability arising in the proper execution of the trust (/). 



indemnity. 



Liability for 
breach of trust 
or negligence. 



Default of 

agent. 



Liability for 
default of 
CO- trustee. 



A trustee is chargeable with loss occasioned by breach of trust 
or by negligence ; and a trustee is bound to the same care on 
behalf of his cestui que trust as a reasonable person would take 
on behalf of himself {g) . 

A trustee is not liable for the default, fraud, or negligence of 
agents employed by him of necessity, and in the ordinary and 
regular course of business, and without any personal negligence 
in the trustee ; but he cannot delegate to them matters over 
which he ought to exercise discretion (/i). 

But one of joint trustees is not chargeable with the neglect or 
default of another. Each is bound to join in all acts in execu- 
tion of the trusts, and therefore upon a joint receipt he can be 
charged only with so much of the trust property or its produce 
as has come to his hands ; unless fraud or negligence can be 
charged against him personally (i). 

It is a general principle of equity that a trustee shall not Trustee must 
acquire to himself any profit from the trust. Whatever profit pj-oatg of 
or benefit may accrue from the trust or trust property is *™st. 
impressed with the same trust, and must be accounted for to the 
cestui que trust (k). 

Accordingly, a trustee who employs the trust property for any Profits made 
business or purpose of his own, while he is liable for all losses, proper°T. '"^ 
may be compelled to account to the cestui que trust for all the 
profits actually made by such use of the property, or, at the 
option of the beneficiary, to interest at 5 per cent. {I). 



Fixh, [1893] 2 Ch. 413 ; Trustee Act, 
1893, s. 24. See Be Turner, [1907] 2 
Ch. 126, .539 ; 76 L. J. C. 492. 

00 See i?^ Blundell, 40 Ch. D. 370 ; 
57 L. J. C. 730 ; iJe Mayboidd, [1900] 
1 Ch. 199 ; 69 L. J. C. 249 ; Jennings v. 
Jl/atJie?; [1902] 1 K. B. 1 ; 70 L. J. K. B. 
1032; Me Turner, [1907] 2 Ch. 126, 
539 ; 76 L. J. C. 492. 

(/) Hardoon. T. Belilios, [1901] A. C. 
118; 70 L. ,J. P. C. 9 ; Wise v. Perpetual 
Trustee Co., [1903] A. C. 139 ; 72 L. J. 
P. C. 31. 

(r;) Jones v. Lewis, 2 Ves. sen. 240 ; 
Massey v. Banner, 1 J. & W. 241 ; 
CJiallen v. Shippam, 4 Ha. 555 ; Wiles 
V. Gresham, 5 De G. M. &. G. 770 ; 24 



L. J. C. 2fi4. 

(/() Speif/ht V. Gaunt, 9 App. Cas. 1 ; 
53 L. J. C. 419 ; Learoyd v. Whiteley, 
12 App. Cas. 727; 57 L. J. C. 390; 
Re Weall, 42 Ch. D. 674 ; 58 L. J. C. 
713 ; Johsony. Palmer, [1893] 1 Ch.71 ; 
62 L. J. C. 180 ; Sliepherd v. Harris, 
[1905] 2 Ch. 310 ; 74 L. J. C. 574. 

(i) loxo7iley v. Shertorne, Bridg. 35 ; 
2 VVh. & T. L. C. Eq. 629 ; Briee ¥. 
Stoltes, 11 Ves. 319 ; 2 Wh. & T. L. C. 
Eq. 633. See Shepherd y. Harris, [1905] 
2 Cli. 310. 

(It) Keeoh V. Sandford, Sel. Cas. Ch. 
61 ; 2 Wh. & T. L. C. Eq. 693. 

(V) Burdich v. Garrick, L. K. 5 Ch. 
233 ; Vyse v. Foster, L. R. 8 Ch. 309 ; 

I 2 
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Purchase of 
trust property 
by trustee. 



Purchase of 
incumbrance 
by trustee. 



Kenewal of 
lease by 
trustee. 



Purchase 
from cpxfui 
Que trust. 



Persons in 

fiduciary 

position. 



Upon the same principle if a trustee for sale purchase the 
trust property for himself (unless by leave of the court), the 
sale may be set aside at the suit of the cestui que trust, who is 
entitled to fix the trustee with the price he proposed to give in 
the event of the property not fetching more upon a resale (m). 
If he has resold at an advance, he may be compelled to account 
for the excess above what he himself gave («). 

So, if a trustee buy in an incumbrance or charge upon the 
trust property for less than is due upon it, he will be deemed to 
hold it as trustee, with a lien or charge for his own benefit only 
to the extent of his purchase money (o). 

Upon the same principle the trustee of a renewable leasehold 
who takes a renewal in his own name, will be compelled to hold 
it upon the trusts of the former lease (yi). A tenant for life, 
though not bound to renew leaseholds, if he does, is considered 
as a trustee, and holds the renewed interest upon the trusts of 
the settlement ((?). 

A trustee may purchase the interest of his cestui que trust; 
but the burden of proving the fairness of the transaction, if it be 
called in question, lies upon him, which if he fail in doing, the 
sale may be set aside (r). 

The doctrines above stated as to trustees apply generally to 
all persons standing in a fiduciary position relatively to the 
person by or on behalf of whom the property is sold, as execu- 
tors, solicitors, or agents (s). But a tenant for life is not in a 
fiduciary position relatively to the remainderman, as regards a 
purchase from their trustees under a power of sale ; although 
his own consent be required for an exercise of the power it). 
And a mortgagee may buy from the mortgagor or from a prior 
mortgagee (m). 



rnrlipi- y. McEemia, L. B. 10 Ch. 90 ; 
Uii Davis, [1902] 2 Ch. 3M ; 71 L. J. C. 
.539. See Knox v. Gye, L. E. 5 H. L. 
6.56 ; 42 L. J. C. 23i. 

(;«) Fox V. MaclivM, 2 Bro. C. C. 400 ; 
2 Wh. & T. L. C. Eq. 709 ; Ex p. 
Lacey, 6 Ves. 625 ; Belxes v. Gray, 
[1902] 2 Ch. 606 ; 71 L. J. 0. 808 ; 
Campbdl V. Walker, .5 Ves. 678. 

(«) Fu:e V. Maolreth, 2 Bro. C. C. 
400 ; 2 Wh. & T. L. C. Eq. 709 ; Ex p. 
3Iurgaii, 12 Ves. 6. 

(o) Hee Williams v. Sprinafield, 1 
Vern. 47G. 

(2-)) Ecccli -v. Sandfurd, Sel. Cas. Ch. 
61 ; 2 Wh. & T. L, 0. Eq. 693. See 
Jievan v. Webb, [1905] 1 Ch. 620 ; 74 
L, J. C. 300 ; Griffith v. Owen, [1907] 



1 Ch. 195 ; 76 L. J. C. 92. 

Ql) Piclieriurj v. Vowlrs, 1 Bro. C. C. 
197 ; Giddinf/s v. Giddings, 3 Russ. 241. 
See Re. Diss, [1903] 2 Ch. 40 ; 72 L. J. C. 
473. 

(r) Fox V. Machreth, 2 Bro. C. C. 
400 ; 2 Wh. & T. L. C. Eq. 709. 

(«) Ex 2J- Lacey, 6 Ves. 625 ; Dent v. 
Bennett, 4 M. & Cr. 269. Sec Gvrst v. 
Smythe, L. R. 5 Ch. 551. 

(Q Howard v. Bucanc, T. & R. 81 ; 
Bicconson v. Talbot, L. R. 6 Ch. 32. 

(?f) Knight v. Marjoribanks, 2 Mac. 
& G. 10 ; Kirltwoud v. Thompson, 2 
Be G. J. & S. 613 ; Melbourne Bhg. 
Corp. V. Brouqham, 7 App. Cas. 307. 
See Re Alison', 11 Ch. D. 284. 
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PART 11. 



ESTATES IN LAND. 

Chapter I. The Limitation of Estates as to quantity. 
IL The Limitation of Future Estates. 

Property in land is divided into estates or interest?, measured Estates in 

^ •' . . land, — as to 

by the quantity or duration of the use and enjoyment; and such quantity, 

estates, in regard to the time of commencement, may be either —^^ ^ t'™'^ 

. „ , ' ^ qj commence- 

in possession or luture. ment. 

Accordingly this part is divided into two chapters treating 

respectively, — of the limitation of estates as to quantity or 

duration, — of the limitation of future estates (a). 

Estates are defined and ascertained by the terms of limitation ?!'^^^'™*'^: 

•^ . tion of estates, 

in which they are legally expressed and conveyed. — " It is the 
province of a limitation to mark the period or event for the com- 
mencement, and the time of continuance or duration of an 
estate, either by years, lives, or the series of heirs; also the 
determinable qualities of an estate ; as for twenty-one years, if 
A. should so long live," etc. (b). 

The use of words in limiting or defining an estate requires to Distinction 
be carefully distinguished in practice from the use of words in words of 
appropriating the estate to the purchaser, as the person is com- avoids oTpur- 
monly called to whom the estate is destined. Many words, as chase. 
" heirs," " issue," " children," etc., are capable of a double 
import, as words of limitation and words of purchase ; and they 
are often used ambiguously, especially in wills. The rules of 
construction occasioned by such cases of ambiguity form a con- 
siderable part of the law of limitation of estates, and will be 
found in the proper places in the following pages. 

The word purchase {'perquisitio) is applied in law to any lawful ^,^,^^3°^ °^ 
mode of acquiring property by the person's own act or agree- 
ment, as distinguished from acquisition by act of law, as descent, 
escheat and the like. A purchase in the above sense includes 

(a) See ante, Introduction, pp. 5, 7. (J) Preston's Shepp. Toucli. 117. 
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PART II. ESTATES IN LAND. 



acquisition not only under a contract of sale for a valuable 
consideration, but also by gift or without consideration, and by 
devise (c) . 

The various estates which may be limited or created in land 
may be conveniently treated in the order of their magnitude or 
duration, and accordingly will form the subjects of the sections 
into which the first chapter of this part is divided. 

Variations of But the terms of limitation vary in construction and effect as 
imi a ions. applied under the different systems of common law and customary 
law, of uses executed by the statute and trusts administered in 
equity. They also vary with the occasion of use, as employed 
in contracts, conveyances inter vivos, and wills. Therefore, to 
complete the view of estates, it is necessary to collect the rules 
and doctrines of limitation as they appear in the above systems 
and as they are applied in different instruments, 
standard rnle The Common law of freehold tenure is adopted, generally, as 
men law. ^^^ standard rule of limitation and construction, and is followed 
in the other systems of estates, but with the modifications, if any, 
allowed or required by the quality of the estate and the occasion 
of application ; and upon this principle the contents of the 
following sections are for the most part arranged. The rules 
there laid down may be considered of general application, unless 
qualified by the context, or unless some exception or modification 
be expressly noticed (d). 

(c) Co. Lit. 18 «, i ; 2 Blackst. Com. (^) As to customary estates, see ante, 

241 ; see the meaning of the term dis- p. 52 ; as to limitations of uses, ante, 

cussed in Asjiew v. Booth, L. R. 17 Eq. p. 78 ; as to eimitable estates, ante, 

426 ; 43 L. J. C. 368. p. 97. 



Digitized by Microsoft® 



SECT. I. FEE SIMPLE. 119 



CHAPTER I. 

THE LIMITATION OP ESTATES AS TO QUANTITY. 

Section I. Fee simple. 

H. Fee tail. 

III. Estates for life. 

IV. Estates for years. 
V. Tenancy at will. 

"VI. Conditional limitations and conditions, 
VII. Equitable estates and interests in land. 

Section I. Feb Simple. 

§ 1. The limitation of a fee simple in conveyances. 
§ 2. The limitation of a fee simple in wills. 

§ 1. The Limitation of a Fee Simple in Conveyances. 

Fee simple — limitation to "heirs" necessary to pass a fee — exceptions to 

the rule. 
Rule in Shelley's case. 
Limitation to "heirs" as purchasers — imports fee simple — descendible 

from ancestor — limitation to heirs of grantor. 
Meaning of " heir " as word of purchase — presumptively means heir at law 

— " heir male" — " heir now living." 

A fee simple is the largest estate known to the law. The term Fee simple. 
fee here signifies inheritance, an estate that is heritable or 
descends to heirs ; and simjAe, that it descends to the heirs 
general, without any restriction of the course of inheritance {a). 

In conveyances at common law, a fee simple is limited in the Limitation 
terms " to A. and to his heirs," the technical limitation to the ^"ecessary to 
" heirs" being necessary to make a fee or estate of inheritance, pass a fee. 
A conveyance " to A.," or " to A. for ever," or " to A. and his 
assigns for ever," or the like, without the limitation "to his 
heirs," gives only an estate for life, for want of the words of 
inheritance {h) . By the Conveyancing and Law of Property Act, Statutory 
1881 (c), s. 51, an estate in fee simple may be limited in a deed by ^l*^^"^^ ^° ^' 
using the words " ' in fee simple,' without the word ' heirs.' " The 

(a) Co. Lit. \ u, b, 2 a, W a; 2 (J) Co. Lit. \ a et seq. 

Blackst. Com. 106 ; ante, p. 22. (c) 44 & 45 Vict. c. 41. 
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to A. or his 

heirs. 



to A. and his 
" heir." 



Exceptions to 
the rule. 



Exceptions 
by special 
custom. 



language of the section must be strictly followed, and a legal 
estate in fee simple will not pass by the use of the words " in 
fee," although it appears from expressions in the deed that the 
parties intended to convey that estate (d). The general rule 
applicable to the limitation of equitable estates in land is that 
equity follows the law, and equitable estates in land can, in 
general, only be limited in a deed by the use of the word "heirs" 
or its statutory equivalent; the three excepted cases being: 
(1) if the assurance is so made referentially as to show that the 
equitable estate in fee simple is to pass for an absolute interest 
and estate ; or (2) if you find words that express that the grantee 
is to have all the estate and interest which the grantor had ; 
or (3) if the grantee has, independently of the deed itself, an 
equitable right to the fee simple, as, e.g., where he has paid the 
purchase-money for the property (e). 

So, a grant to A. or his heirs conveys to A. only an estate for 
life, unless the context requires the disjunctive to be construed 
as a conjunctive (/) ; but a grant to A. or his heirs, to hold to 
him and his heirs is a fee (g). 

A grant to A. and to his "heir," would, it seems, give a fee 
simple, the word " heir," though in the singular number, being 
construed as nomen colic ctivum , including the heir and his 
heirs (/«). 

Some apparent exceptions may be found to the rule that a 
limitation to "heirs" is necessary to pass a fee, — as where the 
word " heirs " is included in the limitation by reference to 
another instrument containing it, — or by reference to a former 
limitation in the same instrument, as by the phrase in forma, 
lor(edictd (i). 

Exceptions to the rule occur with copyholds in some manors 
where by special custom equivalent expressions are used ; thus 
the words sequels in right, sibi et suis, sibi ct assignatis, or to him 
and his, are in some instances the customary form of limiting an 
inheritance in copyhold (j). 



ill) Be Ethel <?■ MHclielh Sf Sutler's 
Omtraet, [1901] 1 Ch. 945 ; 70 L. J. C. 
498. 

(e) lie Irwin. [1904] 2 Ch. 7.52, and 
see per Buckley, J., at p. 764 ; 73 
L. J. C. 832; lie IVhujliam's Trusts, 
[19.}4] 2 Oh. 487; 73 L. J. C. 698; Be 
OVrer's Settlement, [1905] 1 Ch. 191 ; 
73 L. J. C. 62. 

(/) iVallory's Case, 5 Co. 112 a ; Co. 
Lit. 8 i and note (5). 

(17) Hardwicke, L. C, Wriglit v. 
Wright, 1 Vcs. sen. 411. But this is 
by force of the kithrnflvm : Goodtitle v. 



Gihhs, 5 B. & C. 709. 

(A) Hargrave's note (4) to Co. Lit. 8 h ; 
jjer Eyre, C. J., Biihlier v. TroUojte, Amb. 
at p. 457. 

(i) Co. Lit. 20 b : also in releases of 
certain kinds to a person already seised 
in fee. as by one joint tenant to another. 
Co. Lit. 9 b, 272 b, et seq. The word 
"heirs" as a word of purchase imports 
a fee without adding, and to their heirs. 
Co. Lit. 10 «. 

ij) Binding v. Lepinnwell, 4 Co. 
29 i. 
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The limitation " to A. for life " and the limitation " to A." Euie in 
being equivalent, a limitation " to A. for life and afterwards to *''«^^''2/'* =^8«- 
his heirs," or " with remainder to his heirs," or any like expres- 
sion importing that after the decease of A. his heirs are to take 
according to the rules of inheritance, is construed as equivalent 
to the limitation " to A. and to his heirs," and conveys to A. an 
estate in fee simple. This is the simplest application of the 
rule in Shelley's case (/c). 

The word " heirs " or " heir " may be used, not as a word of Limitation to 
limitation of estate, but as a word of purchase or designation chasers ^"" 
of the purchaser; as, where a limitation is made to the " heirs " 
of a person without any preceding estate being given to the 
ancestor to which the word can be referred as a term of 
limitation, it must be taken as a term of purchase (I). 

The construction of the limitations "to A. and to his heirs " Limitation to 
or "to A. for life with remainder to his heirs" or to the like heir^A. bein-- 
effect, is not altered by the fact of A. being dead at the time of 'lead, 
making the limitations ; they import a fee simple in A., and are 
then merely void of effect by reason of his non-existence, and 
his heirs take nothing (in). 

The word "heirs" used as a word of purchase, imports an Limitation to 
estate in fee simple without any superadded words of limitation, ports a fee 
According to Coke, — "where the remainder is limited to the simple with- 

° . . out furthei- 

right heirs of B. it need not be said, and to their heirs ; for limitation, 
being plurally limited, it includeth a fee simple, yet it resteth 
but in one by purchase " (h). 

The word " heir " in the singular, as a designation of the pur- 
chaser, has not the same effect in a deed and requires further 
words of limitation to pass the fee (o). 

By the Inheritance Act, 1833, s. 4, it is enacted "that when Descent to be 
any person shall have acquired any land by purchase under a t[-,e'^anc^estor. 
limitation to the heirs of any of his ancestors, contained in an 
assurance executed after 31 December, 1833, — such land shall 
descend, and the descent thereof shall be traced as if the 
ancestor named in such limitation had been the purchaser of 
such land " (p). 

Qi) Ante, p. 24 ; the rule will be (ni) Goodright v. Wright, 1 P. Wms. 

more fully stated and explained in 397 ; Doe v. Kett, 4 T. R. 601 ; Elliot v. 

treatingof remainders, see j)osf, Chiip. II. I)are.ni>oH, 1 P. Wms. 83; Tud. L. C. 

Sect. 1., p. 247. Conv. 

(Z) Wills T. Palmer, 5 Bun-. 2615 ; («) Co. Lit. 10 a. See post, p. 122. 

Hoe T. Quartley, 1 T. B. 630 ; Cholmoii- (o) Cliamlers v. Taylor, 2 M. & Gr. 

deley v. Clinton, 2 Mer. 171. See Scans 387. See Evans v. Eeans, [1892] 2 Cli. 

V. Evans, [1892] 2 Cli. 173 ; 61 L. J. C. 173 ; 61 L. J. G. 456. 

456. ip) See post, p. 132. 
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Limitation to 
heirs of 
grantor. 



A person could not by any common law assurance make his 
own heir a purchaser ; the limitation of a remainder to his own 
heirs was inoperative, and he remained entitled as of his former 
estate. By the last-mentioned statute, s. 3, such limitation (in 
any assurance executed after 31 December, 1833) has the effect 
of vesting the estate in him as a purchaser and not as his former 
estate (q). 



Meaning of 
"heir " as 
word of pur- 
chase. 



Heir pre- 
sumptively 
means heir at 
law. 

Heir qualified 
by descrip- 
tion. 
Heir male. 



Heir now 
living. 



The designation of a person as "heir" is necessarily uncertain 
until the death of the ancestor ; for there can be no heir to a 
living person ; as expressed in the maxim, nemo est hceres 
viventis (r). But if there be an assisting context, the word 
" heir" may be read as descriptive of an heir apparent or heir 
presumptive (s). 

It presumptively means the heir at law, and not the customary 
heir, even where the land conveyed is subject to gavelkind or 
other customary rule of descent (t). 

Additional words of description may further particularise the 
heir intended as purchaser, as heir male, under which designation 
in a deed, it is doubtful whether the purchaser must answer the 
condition of being the very heir and a male ; and in the case of 
a limitation to an heir female, whether a daughter can take if 
she be not also heir («). The additional description may, how- 
ever, qualify the meaning of the word "heir," as in the designation 
of " heir now living," which in the life of the ancestor can only 
mean the heir then apparent or ^presumptive (x). The purchaser 
under such restrictive descriptions of heir will take only an 
estate for life unless there be further words of limitation to give 
him the fee {x). 



Of) Cholnumdeley (J/arq.) v. Clinton, 
2 B. & Aid. 625. See ante, p. 37 ; as to 
uses limited to the heir of the grantor, 
see ante, p. 89, and see j'ost. Chap. II. 
Sect. II. "Future Uses." 

(r) Arclier's Case, 1 Co. 66 b ; Clial- 
lomv and Bowyer's Case, 2 Leon. 70 ; 
Co. Lit. 8 *, 22 b. See Se Parsons, 
45 Ch. D. 51 ; Re Elleiiborough, [1903] 
1 Ch. 697 ; 72 L. J. C. 218. 

(«) Darhi.son v. Beavmont, 1 P. Wms. 



229 ; Winter v. Perratt, 9 CI. & F. 606. 

(Q Garland v. Beverley, 9 Ch. D. 
213; 47 L. J. C. 711. 

(«) See Wills V. Palmer,i Burr. 2615, 
as expl. Fearne, Cont. Rem. 45 ; Winter 
Y. Perratt, 9 CI. & F. 606 ; Viuer, Ab. tit. 
Heir (G 3), (G 4), pp. 253 et seq. ; Co. 
Lit. 24 b ; Hargrave's note (3), ib. ; Co. 
Lit. 164 a ; Hargrave's note (2), ib. 

(a) Chambers v. Taylor, 2 M. & Cr. 
37B ; 6 L. J. C. 193. 
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§ 2. Limitation of Fee Simple in Wills. 

Devise to " hell's " as word of limitation. 

Rule in Shelley's case applied to wills. 

Devise to " heirs " as devisees — imports fee simple — descendible from 
ancestor — devise to testator's own heir. 

Meaning of "heir," as designation of devisee — " lieir " with additional 
description — " heir " qualified by description. 

Devise without words of limitation under the Wills Act, passes fee simple 
— not under the Wills Act, passes estate for life, unless contrary 
intention appear. 

Devise without words of limitation, passing fee simple by apparent inten- 
tion — devise of estate, property, etc. — in fee simple, for ever, etc. — • 
devise of power of disposition — fee simple implied from devise over — 
implied from charge on devisee. 

Devise to trustees passes fee simple, unless definite estate limited — estate 
limited by purposes of the trust. 



A devise "to A. and to his heirs " receives the same construc- 
tion as a Hmitation in like terms in a deed, and confers a fee 
simple (a). A devise to A. and to his "heir" (in the singular) 
has the like effect, the word "heir" being construed as n omen 
collectivum to include the heirs of such heir (b). 

A devise "to A. or his heirs" is read as "to A. and his heirs," 
and gives a fee simple to A., and no substitutional gift to his 
heirs ; consequently, upon the death of A. in the lifetime of the 
testator the devise would lapse, and the heirs would take 
nothing (c) . 

A devise " to A. and his heirs, during their lives " creates a 
fee simple, the words " during their lives " expressing merely 
the fact that the enjoyment of an estate of inheritance can only 
last during life (d). 



Devise to 
'■heirs " as 
word of limi- 
tation, to A. 
and his heir ; 



to A. or his 
heirs ; 



to A. and his 
heirs during 
their lives. 



The rule in Shellei/'s case applies to limitations in wills ; Rule in 
accordingly, if a devise be made to A. for life, and be followed '^''^''"2/'* <=^^^- 
by a devise by way of remainder to the heirs of A., the word 
" heirs " is construed as a word of limitation, and not as a 
designation of the devisee, and is referred to the estate of the 
ancestor (e) . 



(a) A7ite, p. 119. 

(J) BlacUvrn t. StaMes, 2 V. & B. 
367 ; BritUm v. Twining, 3 IWer. 176. 

(c) Ilarris v. Baris, 1 Coll. 416 ; 
Greenway v. Greenway, 2 D. F. & J. 
128. 

(d') Boe V. Stenlahe, 12 East, 515; 
Meece y. Steel, 2 Sim. 233 ; Muffo v. 



Williams, il L. J. C. 661 ; L. E. li 
Eq. 22-t. 

(e) Van Grutten v. Foanvell, [1897] 
A. C. 658 ; 66 L. J. Q. B. 745. See 
ante, pp. 24, 121. See further as to the 
application of the rule to wills, ]}ost. 
Chap. II. Sect. III. " Future Devises." 
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Devise to 
"heirs" as 
devisees. 



Imports fee 
simple. 



Descendible 
from the 

ancestor. 



Devise to 
testator's own 
heir. 



Heir takes as 
devisee. 



The word " heir " or " heu's " may be used as a word of 
purchase designating the devisee ; as where there is no previous 
devise to the ancestor to which it can be referred as a term of 
limitation (/). 

A devise to the "heirs " of A. or to the " heir " of A. (in the 
singular) confers a fee simple without further words of limitation ; 
"heir" being generally construed in a will as nomen collectiium 
embodying the heir and his heirs (g). 

The Inheritance Act, 1833, s. 4, enacts, to the same effect 
as above stated with deeds, " that when any person shall have 
acquired any land by purchase under a limitation to the heirs 
of any of his ancestors, or under any limitation having the 
same effect, contained in a will of any testator who shall depart 
this life after 31st December, 1833, — such land shall descend, 
and the descent thereof shall be traced as if the ancestor 
named in such limitation had been the purchaser of such 
land " (h). 

A devise to the testator's own heir or heirs of land which the 
heir would have taken by descent, was considered at common 
law to be merely descriptive of his title by descent, and the heir 
took the land in fee simple by descent and not as devisee. But 
by the statute 3 & 4 Will. IV. c. 106 (the Inheritance Act), s. 3, 
it was enacted "that when any land shall have been devised by 
any testator who shall die after the 31st December, 1833, to the 
heir or to the person who shall be heir of such testator, such heir 
shall be considered to have acquired the land as a devisee and 
not by descent " (i). 



Meaning of 
"heir" as 
designating 
the devisee. 



Heir with 
additional 
description. 



The word " heir " as used in a will to designate the devisee, is 
to be construed, in general, according to its strict technical 
meaning as the person who would take an inheritance of free- 
hold tenure by the rales of common law ; and that, though the 
land devised be of customary tenure with a different rule of 
descent (k) . 

The word "heir" may be used to designate the devisee with 
some additional description, and in such case also the general 



(/) Archer's Case, 1 Co. 60 b ; WiUis 
V. liisoox, 4 M. & Or. 197. yec ante, 
p. 121. 

{(/) Ante, p. 121. 

(Ji) Ante, p. 121 ; and see as to this 
enactment, |W6f, p. 132. 

(/■) Films V. Mitfurd, 1 Vent. 372 ; 
Willsy. Palmer, 5 Burr. 2615. Whether 
under the new law the heir can disclaim 
the devise and rely upon his title by 



descent, see Doe v. Smyth, 6 B. & C. 
112 ; JBlcldey v. BicUey, L. K. 4 Eq. 
216 ; 36 L. J. C. 81 7. And see 1 Hayes 
Conv. 315, 318, 5th ed. ; Robinson v. 
Eniyht, 2 Eden, 155. 

(i) Thorjie v. Ou-eii, 2 Sm. & G. 90 ; 
Sladrn v. Sladen, 2 J. & H. 309. See 
(larland^. Beverley, 9 Ch. D. 213 ; 47 
L. J. C. 711. 
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rule is that the word " heir " is to be construed in its strict legal 
sense, unless a clear intention to the contrary be manifested in 
the will: — Thus, a devise to the testator's "heir of his name" 
means the very heir, as well as of the name, and the devisee must 
satisfy the double description®. So, a devise "to the right 
heirs of me (the testator) my son excepted," was construed as 
requiring the devisee to be the very heir of the testator and not 
his son, which, whilst the son was living, was impossible, and the 
devise was held void (»i). 

But the strict meaning of the word "heir," as a designation Heir qualified 
of the devisee, may be qualified by the additional words of description.' 
description, in which case effect will be given to the intention 
manifested, and the person expressly or impliedly designated 
will take to the exclusion of the heir (n), as in the case of 
a devise to the " heir now living " of a person, which must 
be taken to mean the heir apparent or presumptive (o). So, a 
devise to the heirs of a woman, " as if she had continued sole 
and unmarried," excludes the lineal heirs (p). 

Upon the same principle of conforming the construction to the " Heir male." 
intention, the words "heir male" or "heirs male" used in 
a will as designating the devisee are, in general, construed to 
mean the heir male of the body or heir in tail ; and not the 
very heir being a male, according to the stricter construction 
required in a deed(g'). So "heir male of the body" is con- Heir male of 
strued to mean the heir in special tail male, that is, the heir 
traced through males, and not the heir of the body or in tail 
general, being a male (r). 

Devises without words of limitation are subject to different Devise with- 

rules, accordingly as they occur in wills which do or do not come limitation. 

under the operation of the Wills Act, 1837, which Act does not 

extend to any will made before 1st January, 1838 (sect. 34). 

In wills made before 1st January, 1838, a devise of freehold In wills made 

before 1838. 

(T) WrigMson v. Macaulay, 14 (li) James v. Richardson,! Vent-'iH; 

W. & W. 214; Pearce v. Yiiu-ent, 2 T. Kaym. 330; liuvcliett v. Durdant, 

Keen, 230. 2 Vent. 311. ^ee Darliso?iv. IJeiinnitmt, 

(»0 Goodtitle v. Pugli, Fearne, Cont. 1 P. Wms. 229 ; 3 Bro. P. C. GO. See 

Rem. App. 573 ; 3 Bro. P. C. 454 ; 3 ante, p. 122. 

Mer. 348, described as "an extraordinary (;j) Bi'ooJ/ma7i \, Smith, h. H. 6 Ex. 

decision," in whicli " we trace but very 291 ; 7 Ex. 271 ; 40 L. J. Ex. 161 ; 41 

faintly the anxiety generally imputed L. J. Ex. 114. 

to judicial expositors of wills, ui res {q) Denn v. Slatef, 5 T. B. 335. See 

maffis xaleat quiim pereat." 2 Jarman, ante, p. 122. See a devise to " the first 

Wills, 922. heir male" of A. and the various con- 

(n) Beaulieu {Lord) v. Cardinqham structions made by the judges upon it, 

(Lord), Amb. 533 ; Came v. Roch, 7 }yinter v. Perratt, 9 Gl. & F. 606. 

Bing. 226. ' (r) See^w.si, pp. 132, 137. 
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Under the 
Wills Act, 
:837. 



Construction 
according to 
apparent in- 
tention. 



Words de- 
scriptive of 
the testator's 
interest. 



land without technical words of limitation passes only an estate 
for life, unless there were a context from which it could be 
inferred that a larger estate was to be enjoyed (s). By sect. 28 
of that Act, a devise without any words of limitation is to be 
construed to pass the fee simple, or other the whole estate or 
interest which the testator had power to dispose of by will 
in such real estate, unless a contrary intention appear by the 
will(i). 

But prior to the passing of the Wills Act, 1837, the want of 
technical words of limitation in a will might be supplied by other 
modes of expressing the intention that the devisee should take an 
estate in fee simple. 

A devise in terms which denoted the estate and interest of the 
testator in the land, and not merely the land itself, passed an 
estate of inheritance, without the word " heirs " or other expres- 
sions of limitation. Thus the words "inheritance "(h), "rents and 
profits" or "income" of land(:c), "estate" (y), " property" (z), 
"my interest " (a), "my moiety "(5), "my part " (c), "my 
undivided quarter "(fQ, "reversion," or " remainder " (e) were 
sufficient to carry the fee simple of lands. But the words must 
occur in the operative part of the will, or be incorporated by 
reference, and may be modified by the context (/). A residuary 
gift has always received an enlarged construction, it being 
presumed that a testator does not desire to die intestate (g). 
Conversely, words primarily applicable to personal estate, as 
" effects " or "personal estates," might be applied to real estate, 
if there were a context showing that the testator employed the 



(s) Wild's Case, 6 Co. 16 b ; Tud. 
L. C. Conv. 361 ; Peituu v. Bunhs, 1 
Vern. 65 ; Piicucji y. Linculii (Dp.}, 3 
Br. & B. 30 ; Bownn v. Seuwcroft, 2 
Y. & C. Ex. 640 ; Sainiiare; v. Saviiian-;, 
4 M. & Cr. 331 ; IliU v. Bruwn, [1894] 
A. C. 125 ; 63 L. J. P. C. 46. 

(t) The statute does not apijly to the 
-creation of a, new subject of property 
.out of the land ; thus a devise of a rent 
or annuity charged upon the testator's 
real estate, without words of limitation, 
creates such charge only during the life 
.of the devisee, and is not extended by 
the enactment beyond the terms of its 
creation : JMchuls v. HaiDhcs, 10 Hare, 
342 ; 22 L. J. C. 255. 

(u) Widlajie v. Hardhuj, Hob. 2 ; 
Trent v. Trent, 1 Dow, 102. ' 

(x) Stewart v. Gurnett, 3 Sim. 398 ; 
Cliaritiihle Doitnt'wtis (^('imimissiimers') 
-y. Be Clifford, 1 Dr. & War. 245. See 
Mannox v. Greener, L. R. 14 Eq. 456. 

(2/) Fletcher v. Smitun, 2 T. K. 656 ; 



Boey. Chajjnian, 1 H. Bl. 223 ; Ilandall 
V, Tiitchiii, 6 Taunt. 410 ; Lonqlerj v. 
Longley, L. R. 13 Eq. 133 ; 41 L. J. C. 
168. 

(c) Boe v. Langlunds, 14 East, 370 ; 
CultsmuH V. Coltsman, L. R. 3 H.L. 121. 

(a) Cole V. Bamlinson. 3 Bro. P. C. 7 ; 
Be Be la Hunt ,f Pennington, 57 L. T. 
874. 

(ft) Boe V. Fawcett, 3 C. B. 274. 

((•) Montgomeri/ v. Montgome?-y, 3 
Jo. i; I,. 47. 

{d) Manning v. 'laylor, L. K. 1 Ex. 

(e) Xorton v. ZaihJ, 1 Lutw. 755 ; 
Baili.\ v. Gale, 2 Yes. Sen. 48. 

(/) Boe V. Bvclaier, 6 T. R. 610 ; 
Hill V. Brown. [1894] A. C. 125; 63 
L. J. P. C. 46. 

{g') Saumarez v. Saumarcz, 4 M. & Cr. 
331 ; Kirliy Smithy. ParnHl, [19031 f 
Ch. 483 ; 72 L. J. C. 468. See Lang- 
dale, M. E., Lindgren v. Lindan-n 9 
Beav. 358, 361. ' 
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words in that sense (/t). The words "tenements" and "here- 
ditaments " were taken to refer to the subject of property 
only (i). 

A devise of land to a person " in fee simple" or " for ever" Devise "in fee 
imports a gift in fee simple (/c). But the limitation "for ever" ufo^eveiV' 
following a limitation to a special line of heirs, as an estate tail, 
imports no more than the indefinite continuance of that especial 
line of heirs, and has no effect in enlarging the estate (I). 

A devise to a person in terms importing that he may dispose Devise of 
of the land at his absolute discretion will confer the fee simple, pg^gr of dis- 
unless there be qualifying words showing that the testator position, 
intended to confer a power of appointment, or to create a 
trust for particular objects (7)1). But the addition of the words Devise to 
"to his assigns" after a devise to a person has, in general, no his assigns, 
effect in enlarging the estate devised, for such words are taken 
to be merely descriptive of the power of alienation incident to 
the estate (w) . 

Upon a devise of land to a person without words of limitation. Devise in fee 
with a devise over if he dies under twenty-one or other specified ™vis'eover. 
age, it is implied that he takes the fee simple subject to the 
devise over. 80 where the devise over is, — if he die under age 
and without issue ; — or if he die without issue living at his 
decease (0). 

Where a devise is made to a person until a certain age, with a 
devise over in the event of his death under that age, there would 
in general be implied a gift to him absolutely in the other event 
not mentioned, namely, of his attaining that age, and he would 
take the fee simple subject to the devise over {p) ; but if the first 
devise be expressly limited to his life, the devise over only in the 
event of his dying under a certain age would raise no such 
implication, as the alternative event is provided for by his 
life interest (q). 

Where lands are devised without words of limitation, but with Devise in fee 



(A) Doe V. I'ojwld, U East, 2i6 ; Doe Eames, L. K. C- Ch. 597. See Cuiiiiskey 

V. Diiwj, 2 M. i: S. il8 ; Torrlngtun v. Dowiiit'j IfnHburi/, [190.">] A. C. 81 ; 

(^Lord) V. Bowman, 22 L. J. C. 236 ; and see post, Chajj. II. Sect. IV. 

Mall T. Hall, [1892] 1 Ch. 361; 61 "Powers." 

L. J. C. 289. (n) Co. Lit. 9 i. See Brooliinaii ,. 

(i) Bailis v. Oale, 2 Ves. sen. 48 ; Smith, L. K. G Ex. 291, 306. 

31oor V. Derm, 2 Bos. & F. 217. (0) Frogmoiton v. Iloliidaij, 3 Burr. 

Qi) Go. Lit. 9*. See Heath v.Iieatli, 1618; 'fooC(--ii v. j5a.s.veM,' 10 East, 460 ; 

1 Bro. C. G. 147. He Uan-isoks Estate, L. K. .5 Ch. 408 

(0 Davie v. Stevens, Doug. 324 ; See Bolton v. Bolton, L. E. .5 Ex. 145 ; 

Wright v. Vernon, 2 Drew. 439 ; afEd. 39 L. J. Ex. 92. 

7 H. L. C. 85 ; 28 L. J. 0. 198. (p) Gardiner v. Steccns, 30 L. J. C. 

Qn) Whisko7i V. Clayton,ll,eon.lo6 : 199; Cropton v. Btcies, L. R. 4 C. P. 

Anon., 3 Leon. 71, pl'lOS ; Watkins v. 159. 

Williams, 3 Mac. & G. 622 ; Lambe v. (y) Savage v. Tgers, L. K. 7 Gh. 357. 
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charge im- 
posed upon 
devisee. 



a charge or duty imposed upon the devisee, as to pay a sum of 
money, or to pay debts or legacies, annuities, or with other 
burdensome obligation, the devisee takes the fee simple ; because 
an estate for life being uncertain in duration, might not be 
sufficient to indemnify him against the payment or performance 
required of him(7-). Where the land only is charged, so that the 
charge is excepted out of the subject of the devise and the devisee 
is to take nothing until it is satisfied, this rule does not apply, 
and the charge then affords no inference as to the estate or 
interest intended (s). An estate devised for life or in tail cannot 
be enlarged into a fee under the above rule (t). 



Devise in 
trust. 



Devises to trustees are now regulated, as to the estate taken, 
by the Wills Act, 1837, (which does not extend to any will made 
before 1 January, 1838,) with the result, it seems, that where 
the estate is not certainly defined, they presumptively take a fee 
simple. Sect. 30 enacts that a devise of real estate (other than 
a presentation to a church) to any trustee or executor shall 
be construed to pass " the fee simple or other the whole estate or 
interest which the testator had power to dispose of by will in 
such real estate, unless a definite term of years, absolute or 
determinable, or an estate of freehold, shall thereby be given to 
him expressly or by implication." And sect. 31 enacts " That 
where any real estate shall be devised to a trustee, without any 
express limitation of the estate to be taken by such trustee, and 
the beneficial interest in such real estate, or in the surplus 
rents and profits thereof, shall not be given to any person for 
life, or such beneficial interest shall be given to any person for 
life, but the purposes of the trust may continue beyond the 
life of such person, such devise shall be construed to vest in such 
trustee the fee simple, or other the whole legal estate which the 
testator had power to dispose of by will in such real estate, and 
not an estate determinable when the purposes of the trust shall 
be satisfied." 

Prior to the above enactments a devise to trustees and their 
heirs in trust for a beneficiary to whom an estate was given 
without words of limitation was construed as conferring an 
equitable estate commensurate with the legal estate, namely, a 
fee ; but where there was an express limitation of the equitable 



(?■) ZUyd V. Jachsim, L. K. 2 Q. B. 
20i) ; Picliwdl V. Spencer, L. E. 7 Ex. 
105 ; 41 L. J. Ex. 73. 

(i) Due V. Garlich, 14 M. & W. 698 ; 
Burton v. Powers, 3 K. & J. 170 ; 2G 



L. J. C. 330. 

(0 (iooiltitle V. Edmmids, 7 T. R. 635 ; 
Penn v. Slater, 5 T. E. 535 ; Poe v 
OwcHX, 1 B. & Ad. 318. 
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estate for life, a devise of the fee to trustees was restricted by 
implication to the continuance of the trust, unless the context 
required a different construction (u). 



Section II. Feb Tail. 

§ 1. The limitation of a fee tail in conveyances. 
§ 2. The limitation of a fee tail in wills. 

§ 1. The Limitation of a Fee Tail in Conveyances. 

Fee tail — general — special — male. 

Words of inheritance necessary — heirs — issue, etc. 

Words of procreation necessary — "heirs of the body" — "begotten" and 

" to be begotten " — " heirs " with limitation over upon failure of 

"heirs of the body" — statutory equivalents. 
Limitation of estate in special tail — in tail male or female — limitation to 

" heirs male." 
Eule in Shelley's case applied to limitations to "heirs of the body." 
Limitationto heirs of the body as purchasers — rule in Maitdeville's case — 

meaning of " heir male of the body " as words of purchase. 
Limitation of estates tail in copyholds. 

A fee tail is an estate of inheritance restricted in descent to a Fee tail. 
particular line of issue ; there are different kinds of fee tail 
according to the differences of restriction : — a fee tail general is General 
heritable by all the issue ; — a fee tail special is heritable only by Special, 
the issue by a specified person ; — a fee tail male is restricted in naie or 
descent to issue of that sex ; and the descent must be traced female, 
wholly through males, so that the male issue of females are 
excluded, as well as all female issue ; — so likewise with a fee tail 
female {a). 

Thus, land may be limited to a man for an estate in tail male 
with remainder to him for an estate in tail female; — or it may 
be limited in tail male, with remainder to him in tail general ; — 
and under the latter limitations all his issue may inherit ; under 
the former limitations all the female issue of males and all the 
male issue of females would be excluded {b). 

In conveyances at common law a fee tail general is limited by Words of 
the words " to A. and to the heirs of hie body," whether the limita- iniieritance 

•' ' necessary to 

tion be in express words, or incorporated by words of reference, create estate 

tail — heirs. 
Qit) Challenger v. Shepherd, 8 T. K. Knightly, 8 Ch. D. 736 ; i7 L. J. C. 874. 
597 ; Doe v. NicholU, 1 B. & C. 366 ; (a) Co. Lit. 18 b et seq., 377 a. 

Blagrace v. JBlagrave, i Ex. 550 ; 19 (J) Co. Lit. 25 J, 377 a. See ante, 

L. J. Ex. Hi ; Baker v. White, L. K. p. 28. 
20 Eq. 166 ; U L. J. C. 651 ; Yarrow v. 

L.P.L. * K 
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Limitation to 
issue, etc. 



The limitation to the "heirs " is necessary to create an estate of 
inheritance whether in fee tail or in fee simple; "for every 
estate tail was a fee simple at the common law, and at the 
common law no fee simple could be in feoffments and grants 
without the word " heirs " (c). The limitation to A. and to the 
" heir " of his body would it seems have the same effect as if the 
word "heirs," in the plural, were used (d). 

" If a man give lands or tenements to a man and to his seed, 
or to the issue or children of his body, he hath but an estate for 
life ; for that there wanteth words of inheritance." So, where a 
man covenanted to stand seised to the use of his daughter and 
to the issue of her body, it was held that she had not an estate 
tail, but for life only (e). 



Words of pro- 
creation — 
"heirs of the 
body." 



Heirs " begot- 
ten," or "to 
be begotten." 



Heirs of the 
body " begot- 
ten," or " to 
be begotten." 

To "heirs " 
witli limita- 
tion over upon 
failure of 
" heirs of the 
body." 



And in the limitation of a fee tail it is necessary to add " of 
the body," in order to denote and restrict the inheritance by the 
issue ; but those words may be supplied by other equivalent 
words of procreation. " If lands be given to a man, and to his 
heirs which he shall beget of his wife, or to a man et hceredibus 
de came sua, or to a man et hceredibus de se ; in all these cases 
these be good estates in tail, and yet these words de corpore are 
omitted" (/). 

A limitation to a man and to his "heirs lawfully begotten," it 
is said, creates a fee simple for want of restriction to the issue, 
the words "lawfully begotten" not being referred to the 
ancestor; but to a man and the "heirs of him (i.e. by him) 
lawfully begotten" would create an estate tail ((jr). The con- 
struction of the words "heirs of the body" as words of limita- 
tion, is not restricted by adding the word "begotten" in the 
past tense, or " to be begotten " in the future tense (/i). 

The limitation "to A. and to his heirs^" with a limitation 
over " upon failure of the heirs of the body of A.," or of his 
issue, to B. creates an estate tail in A. ; the word heirs in the 
limitation to A. is construed according to the limitation over to 
mean " heirs of the body," and the limitation over operates as 
a remainder (i). 



(e) Co. Lit. 20 u, 20 i. See ante, 
pp. 24, 119. 

(_d') Co. Lit. 22 a ; Richards v. 
Be.rgavenny {Lady), 2 Vern. 32i. 

(e) Co. Lit. 20 h ; Slaliepiece v. 
Fletcher, Comyn, 457, and see 2)er 
Kenyon, C. J., Doe v. Collis, 4 T. E. 
at p. 299. As to limitations to issue in 
wills, see post, p. 137. 

(/) Co. Lit. 20 5 ; Beresford's Case, 



7 Co. 41 a. 

0?) Hargrave's note (2) to Co. Lit. 
20 b. See Mathews \\ Gardiner, 17 
Beav. 254. 

C/0 Doe V. Hallett, 1 M. & S. 124 ; 
Loclie V. Dunlop, 39 Ch. D. 387 ; 57 
L. J. C. 1010. 

(i) Morgan v. Morgan, L. K. 10 Eq. 
99 ; 39 L. J. 0. 493. As to the meaning 
of "issue," see^ost, p. 137. 
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The limitation to A. and to the heirs of his body by B. his Limitation of 

wife, or to his heirs by B., creates an estate in special tail spgc'aUail 
restricted to the issue of A. by B. ; and if B. be not his wife, it is 
an estate in special tail by reason of the possibility of her 
becoming so (k). 

The limitation "to A. and to his heirs males of his body" Limitation of 

... estate in tail 

creates an estate tail male. So, a limitation to A. and to his male, etc. 
heirs females of his body creates an estate tail female (l). 

Gifts to a man and to the heirs of his body, or in tail general, 
and gifts in special tail to a man and his wife and the heirs of 
the bodies of the same are specified in the statute De donis, by 
which estates tail are constituted ; other estates tail as the above 
in tail male or female are taken to be so by the equity of the 
statute [m). 

A limitation " to A. and to his heirs males," or " to A. and to Limitation to 
his heirs females," creates an estate in fee simple, because it heirs male, 
contains no restriction to a particular line of issue ; it is not 
limited by the gift of what body the issue male or female shall 
be. Inheritance by heirs general cannot be restricted to one sex, 
therefore the words males and females, having here no legal 
import, are rejected, and all the heirs, female as well as male, 
may inherit (n). 

By sect. 51 of the Conveyancing and Law of Property Act, statutoiy 
1881, the words "in tail," "in tail male," or "in tail female" -^i^i'^ients. 
may now be substituted in a deed for technical expressions. 

The rule in Shelley's case, already noticed in its application to To A. for life 
limitations " to the heirs," applies also to limitations to an (jer to heirs of 
ancestor for life followed by limitations " to the heirs of his t^is body.— 

•' Rule in 

body," or " to the heirs male of his body" or other like terms, Shdiey's case. 
signifying that his issue are to take in the succession of an entail ; 
the words " heirs of the body," or other words of succession are 
then referred to the estate of the ancestor as words of limitation, 
vesting in him an estate tail (o). 

But if an estate be limited in terms to the " heirs of the body " Limitation to 

" heirs of thfi 

or "heirs male of the body," etc., of a person, without any body," etc., as 
preceding estate being given to the ancestor to which those terms purchasers. 
can be referred as words of limitation, they must be taken as 

(70 Co. Lit. 20 b et seq. 8 B. & C. 497. " For no man can 

(0 Go. Lit. 24- i et seq. See Har- institute a new kind of inheritance not 

grave's note (1) Co. Lit. 2.5 a. allowed by law." Go. Lit. 13 a. 

Qiit) Co. Lit. 24 a et seq. As to the (tf) See a}ite, pp. 24, 121 ; Fearne, 

limits of the equity of the statute, see C. K. 28 ; Philips v. Brydges, 3 Vea. 

Co. Lit. 27 a. 120, the like with limitations of equi- 

(«) Co. Lit. 27 a, 6 ; Doe v. Martyn, table estates. 

K 2 
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Kule in 

Manderille's 

case. 



Meaning of 
" heir male of 
the body " as 
words of 
purchase. 

General rule 
that heir 
means the 
very heir. 



words of purchase, or a designation of the purchaser ; they then 
convey an estate of inheritance in tail to the person answering 
the description of heir of the body or heir male of the body of 
the ancestor named without further words of limitation (p). 

By a rule of law laid down in Mandevillc's case, the words 
have a further special effect in rendering such estate descendible 
as if the ancestor named had been the purchaser and had taken 
the estate tail {q). Thus, a devise in the terms " to the right 
heirs of my grandfather deceased by his second wife also deceased 
for ever " was held, according to the above rule, to create an 
estate in tail special descendible from the grandfather (/) . 

The Inheritance Act, 1833, s. 4, enacts " that when any 
person shall have acquired any land by purchase under a limita- 
tion to the heirs or to the heirs of the body of any of his 
ancestors (in an assurance executed after 31st December, 1833,) 
— such land shall descend, and the descent thereof shall be 
traced as if the ancestor named in such limitation had been the 
purchaser of such land." This enactment, so far as it extends 
to limitations to "heirs of the body," seems to be merely 
declaratory of the common law as laid down in Mandevillc's case ; 
it extends the same rule to limitations to "heirs," rendering the 
estate of the heir as purchaser descendible as if the ancestor had 
been the purchaser (s). 

The words " heir male of the body" or "heir female of the 
body " used in deeds as words of jDurchase mean the heir in 
special tail male or female, that is to say, the heir of the body 
traced through males or females exclusively (i)- 

The doctrine laid down by Coke was that such expressions 
describing a purchaser should be construed (according to the 
general doctrine that " heir " means the very heir,) in the strict 
meaning of heir of the body, that is, heir in tail general, with 
the superadded condition of being a male or female ; and accord- 
ingly he puts the case, " if A. have issue a son and a daughter, 
and a lease for life be made, the remainder to the 
heirs females of the body of A. A. dieth, the heir female 
(daughter ?) can take nothing, because she is not heir ; for she 
must be both heir and heir female, which she is not, because 
the brother is heir"(M). 



{p) See a^ite, p. 121 ; Co. Lit. 26 h. 

(^q) MuHdeciUe's Case, Co. Lit. 26 J ; 
Fearne, G. K. 44, 80. See Allgood v. 
Blalie, L. K. 7 Ex. 339 ; L. E. 8 Ex. 
16U ; 42 L. J. Ex. 101. 

(r) Vernon v. Wright, 7 H. L. C. 35 ; 



28 L. J. C. 198. 

(,«) Moore V. SbnMn, 31 Ch. D. 95 ; 
55 L. J. C. 305. See ante, p. 121 , 

(0 See ante, p. 122. 

00 Co. Lit. 24 a. 
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But this doctrine is inconsistent with the well acknowledged Not applied 
rule in Mandeville's case as applied to the like expressions, and it o£ the body, 
has been conclusively rejected. Thus, under a limitation to the 
heirs female of the body of A., a daughter being the heir in tail 
female was held to be entitled as against the daughter of a 
deceased son who was very heir of the body and a female ; 
and the objection that the former did not answer the description 
in toto was clearly overruled (x) . 

The general rule has been broken in upon only with respect 
to words descriptive of heirs in tail ; and the words " heirs male " 
or " heirs female " used in deeds to designate the purchaser are 
construed strictly to mean the person answering the double 
description of very heir and a male or female (?/). 



Copyholds in some manors may be entailed by special custom, 
and, subject to the custom, limitations to a person and to the 
heirs of his body or in like terms, would be construed to create 
estates tail corresponding to the estates created by the like limita- 
tions of lands of freehold tenure. Such limitations, if applied to 
copyholds in manors wherein there is no custom of entail, are 
construed according to the rules of common law, under which, as 
the statute De clonis does not apply to lands of customary 
tenure, they create fees simple conditional upon issue (0). The 
trust or equitable estate of a copyhold follows the legal estate, 
and cannot be entailed where the legal estate cannot (a). 



(.r) Gnodtitle v. BurtensJiaw, Fearne, 
Cont. Kem. Ap. 570 ; and see Wills v. 
Palmer, 5 Burr. 2627 ; 1 W. Bl. 687 ; 
where the opinion of the court was 
expressed to the same effect as to the 
estate taken by purchase under the 
limitation in a deed to the "lieir male 
of the body of A." 



(y) Ante, p. 122 ; x}ei- Parke, B., 
Wrightsun v. Macaulay, U M. & W. 
231 ; 15 L. J. Ex. 121. 

(-) Due V. Clarh, 5 B. & Aid. 458 ; 
Doe V. Slnqi-wii, 3 Man. & G. 929. 

(a) Pullen v. 3Uddleton (^Lord'), 9 
Mod. 483. 



Limitation of 
estates tail in 
copyholds. 
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§ 2. The Limitation of a Fee Tail in Wills. 

§§ 1. Limitations to " heirs of the body," etc. 
§§ 2. Limitations to " issue," " children," etc. 

§§ 1. Limitations to "Heirs of the Body," etc. 

Devise to heirs of the body, etc., as words of limitation — to " heirs male '* 

— to heirs with devise over upon failure of heirs of the body — to heirs 

with devise over to person capable of being heir. 
Eule in Shelley's case — limitation to heirs of the body implied from devise 

over upon failure of such heirs. 
Devise to " heirs of the body," etc., with additional words of limitation. 
Devise to " heirs of the body," etc., with words of distribution superadded. 
Devise to " heirs of the body," etc., as devisees — meaning of " heirs of the 

body " as devisees. 

jjg^jgg ^_g A devise by will to A. and " to the heirs of his body " creates 

"heirs of the an estate tail general in the devisee, the words " to the heirs of 

word's oi ' ^lis body " being presumptively used as words of limitation with 

limitation. ■t;]^g same technical effect as in deeds (a). A devise to A. or 

heirs of'his*^ the heirs of his body is construed with the same effect {h). A 

body. devise to A. and " to the heir of his body " (in the singular) 

To A. and the presumptivelv has the same effect and gives an- estate tail to 
" heir of his -^ '^ •■ ° 

body. A. (c). 

To A. and his -^ devise to A. and to his " heirs lawfully begotten" creates an 

heirs lawfully estate tail, begotten hy him being understood (d). 

^ , , , . A devise to A. and his " heirs male " or " heirs female,"' — ■ 
To A. and nis _ ' 

"heirs male," a limitation which in a deed would create a fee simple, — pri- 

^ ''' marily confers an estate in tail male or female, as the case may 

be ; and the same construction would be put upon the phrase 

" heir male " or " heir female " in the singular (e). 

To A. and his A devise to A. and his heirs, with a devise over upon failure of 

heirs with i^t^q heirs of his body, creates an estate tail in A. ; the word 

devise over on . . . , 

failure of " heirs ' m the prior devise being explained by the devise over to 

body°^ *''" mean " heirs of the body " (/). So, a devise to A. and his heirs, 
with a devise over upon failure of his " heirs male," creates an 

(a) Seeawife, p. 129. (c) Hayes v. Foorde, 2 W. Bl. 698 ; 

(J) Harris v. Davis, 1 Coll. 416. See Doe v. Colyear, 11 Kast, 548 ; Lewthwaite 

Qreenway v. Greemoay, 2 De G. F. & v. Thompson, 36 L. T. 910. See Deiiii v. 

J. 128. Slater, 5 T. R. 335 ; Doe v. Easley, 1 

(c) Duller v. TroUu2>e, Ambl. 453 ; C. M. & E. 823. 

White V. Collins, Com. 301. (/) Tracy v. Glover, cit. 3 Leon. 130. 

(d) Nanfan v. Legh, 7 Taunt. 85 ; See as to a devise over upon failure of 
Good V. Good, 7 B. & B. 295. issue, -post, p. 138. 



Digitized by Microsoft® 



SECT. II. § 2. FEE TAIL IN WILLS. 135 

estate tail ; the words " heirs male " in a will being construed, as 
above stated, to be equivalent to " heirs male of the body " (g). 

A devise to A. and his heirs, and upon failure of heirs of A. to to a. and his 
a person who is capable of beine; heir of A., creates an estate tail ^^"^' f"?" 

... . . vipon fauure 

m A. ; but if the devise over upon failure of heirs of A. were to a of heirs, over, 
stranger, it would be simply void as being a remainder limited 
after a fee simple (h). 

The rule in Shelley's case is applied to wills, so that a devise to A. Rule in 
for life, followed by a devise to the heirs of his body, or his heirs '^'^j-^ftoT' 
male, or any equivalent limitation, creates an estate tail in A., f"riifefoi- 
by referring the limitations to the heirs to the preceding devise devfee to 
to the ancestor according to the rule(i)- So a devise to A. for "heirs of the 
life followed by a devise to the " heir of his body," in the singular, 
is construed to create an estate tail in A. (k). 

So, a devise to A. for life, with a devise over upon failure of To A. for life 
the " heirs of his body " or the " heirs male of his body " or his ^^er ^po^ 
"heirs male," creates an estate tail, general or male, in A.; taiimeof 
there is implied an intermediate limitation to the heirs of the body. 
body, or the heirs male of the body, which is referred to the pre- 
ceding devise to A. under the rule in Shelley's case (Z). 

Where words of limitation which merely express the course of "Heirs of the 
descent involved in the previous limitation to the heirs of the ^"oi-asol^*^ 
body are added to a limitation in tail, they are inoperative, limitation 
according to the maxim expressio eorum quce tacite iitsunt nihil 
operatur. Thus, a limitation to the heirs of their bodies would 
create an estate tail (m). So also words importing a fee 
simple in the heirs of the body ; as a devise to A., or to A. for 
life, and to the heirs of his body and their heirs limits an estate 
tail in A. ; or the addition of the words " for ever " will be 
referred to the indefinite continuance of the heritable issue 
before mentioned iii). 

A devise to A. and to the heirs of his body " for their Additional 
respective lives " is an estate tail, the limitation for their lives 



superadded. 



0/) Denn v. Slater, 5 T. R. 335. (J) 1 Jarman, Wills, 520 ; Hawkins, 

(A) Aottinghain v. Jennings, 1 Wills, 200. See Grimsu/i v. Downing, 

P. Wms. 23 ; Tyte v. Willis, Gas. t. 4 Drew. 125. 

Talb. 1 ; Ware v. Cann, 10 B. & C. 433 ; (m) -B"« ''• JBedford, i M. & S. 3C2 ; 

Me Waiigh, [1903] 1 Ch. 74i ; 72 L. J. Duziglas \. Congreve, 4 Ring. N. C. 1 ; 

C. 586. 1 Beav. 59. 

(i) Shelley's Case, 1 Co. 93 b ; Tud. («) Aash v. Coates, 3 B. & Ad. 839 ; 

L. C. Conv. 332 ; Fetherston v. Fether- Vernon v. Wright, 7 H. L. C. 35 ; 28 

ston, 3 CI. & F. 67 ; Van Grntten v. L. J. C. 198. See Fearne, Cont. Hem. 

Foxwell, [1897] A. C. 658; 66 L. J. 183, and see ^w»' Lord Mansfield, Dr/ne 

Q, B. 745. T. Stevens, Dougl. 324. 

(A) Dubher v. Trolloim, Ambl. 453. 
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expressing merely the necessary restriction of their successive 
enjoyment of the inheritance (o). And it seems that, generally 
speaking, additional words of limitation which in effect would 
alter the course of descent must be rejected as repugnant to the 
previous limitation to the heirs of the body(p). 



Heirs of (he 
body with 
words c)f 
distribution 
superadded. 



Also, words of distribution superadded to the limitation to 
the heirs of the body importing that they are to take con- 
currently and not successively, as in a devise to A. and to the 
heirs of his body in equal shares, are rejected as being repug- 
nant to the estate conveyed by that limitation (g). 



Devise to 
"heirs of the 
body," etc. — 
as devisees. 



" Heir " of the 
body. 



"Heir of the 
body " with 
words of limi- 
tation. 



To heir of the 
body for life. 



" Heirs of the 
body " quali- 
fied by the 
context of the 
will. 



But the words "belt's of the body" or "heirs male of the 
body " or " heirs male " or like words may be used in a will 
as words of purchase to designate the devisee ; as where there 
is no devise to the ancestor to which they can be referred. 
And in such case they have the same effect as the like words 
in a deed in conveying an estate tail descendible as from the 
ancestor according to the rule in Mandeville's case. And it seems 
that the words " heir of the body," or " heir male," in the 
singular number, used alone as words of purchase would operate 
as nomina coUectiva to confer an estate tail with the like effect (r). 

The words " heir of the body " or " heir male," in the singular 
number, used with the words of limitation superadded, become 
words of purchase designating the devisee, although there be a 
preceding devise to the ancestor, as where lands were devised 
to A. for life and after to the next heir male of A. and the heirs 
male of the body of such next heir male ; or where lauds were 
devised to A. for life, followed by a devise to the heir male of his 
body and the heirs of such heir male (s). And where lands were 
devised to A. for life, and after his death to the heir male of his 
body, dwring the term of his life, it was held that A. took an estate 
for life only and not an estate tail and that the heir male of his 
body took as devisee an estate for life {t). 

The words " heirs of the body," "heirs male," or the like may 
also be made words of purchase by descriptions superadded, 



(«) Tluqo V. Williams, L. K. 14 Eq. 
224 ; 41 L. J. C. 661. See Prdiler v. 
Hunt, 18 Q. B. D. 565, and see ante, 

p. n. 

{ji) Pierson v. TicJifirx, 5 East, 548 ; 
Due V. Giddsiiiit/i, 7 Taunt. 2(I9. See 
Joi'dan V. Adams, 9 C. B. N. S. 483 ; 30 
L. J. C. P 161. 

(//} Bon V. Feat herst one, 1 B. & Ad. 
876 ; Jesson v. Wright, 2 Bligh. 1. 



(r) Manderille's Case, Co. Lit. 26 J ; 
Fearne, C. R., 82, n. (^p) ; Wills v. 
Palmer, 5 Burr. 2615. See Roe v. 
Quaiiley, 1 T. R. 630. 

(.v) Archer's Case, 1 Co. fiG ; Willis y. 
Hiscojr, 4 JVIy. & Cr. 197 ; Chamierlayne 
v. Chamierlayne, 6 E. & B. 625 ■ 25 
L. J. Q. B. 187, ;-j57. 

(i!) White V. Collins, Com. 289; 
Pedder v. Hunt, 18 Q. B. D 565. 
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qualifying the meaning of the term heirs, or by expressions showing 
the intention to use it in a particular sense ; — as heir male of the 
testator's name, heir of the body now living (u). And " heirs of 
the body " have been construed to mean children by reason of 
the will referring to the ancestor as their " father " (x). 

The designation of the devisee as " heir male of the body," or Meaning of 
" heir male " points to the heir male of the body in the course of th'^l'od'y^"'' °^ 
entail, i.e., the heir of the body traced through males, and not to etc., as words 
the heir general of the body being a male (y). ° ^"'^'^ ^^^' 



§§ 2. Limitations to "Issue," "Children," etc. 

Devise to " issue," as word of limitation — to A. and his issue — to A. for life 

and after his death to his issue. 
Devise to A. and his heirs with devise over upon failure of issue — to A. for 

life with devise over upon failure of issue — upon failure of issue at 

death — to testator's heir, upon failure of issue of A. 
Itteaning of phrases " die without issue," etc., in wills made before 1838 — 

construction under the Wills Act, 1837. 
Devise to " issue " as devisees — devise to issue with words of limitation 

and distribution superadded — meaning of " issue " as devisees — 

application of the rule in Mandevllle' s case. 
Devise to "children " as word of limitation — rule in Wild's case — " sons " 

as word of limitation — "family." 

The word " issue " in its general meaning extends to all lineal 
descendants indefinitely, without any reference to inheritance. 
The only mode of giving legal effect to the word in this indefinite Devise to 
extension, is to construe it as a word of limitation equivalent to ^^f^? ^! Y.°'''^ 

. . . ^ of limitation. 

the words " heirs of the body,' which include all issue, but as 
taking successively by descent. Hence a devise to A. and " his 
issue " is so construed, and creates an estate tail general in 
A. ; unless it appear from the context to be restricted to issue of 
a certain degree, as children, or to issue existing at a given 
time, as at the death of a person, or to have some other meaning 
inconsistent with an estate tail ; in which cases it must be taken 
as a word of purchase designative of the devisees intended (a). 

(u) Burohett v. Burdant, 2 Vent. Beav. 38, S. C. nom. Lywood v. Warwiclt, 

311; Wrightso/iY. Macaulay, U M. & 30 L. J. C. 5U7. Coke's rule to the 

W. 214 ; 15 L. J. Ex. 121 ; heir male of contrary is, so far, not law. See ante, 

the body begotten of an European p. 132. 

woman, see Willis v. Siscox, i M. & C. (a) See various definitions of the word 

197, 201. " issue." Lees v. Muselcy, 1 Y. & C. Ex. 

(«) Jordan v. Adams, 9 0. B. N. H. 5x9 ; Slater v. Dangerfi'eld, 15 M. & W. 

483 ; 30 L. J. C. P. 161. See Bight v. 263 ; Woodliouse v. Herrich. 1 K. & J. 

Crcher, 5 B. & C. 866. 352 ; Allgaud v. Blake, L. E. 7 Ex. 339 ; 

(y) Doe V. Atigell, 9 Q. B. 328 ; 15 Morgan v. T/tomas, 9 Q. B. D. 183 ; 51 

L. J. Q. B. 193 ; Lywood v. Kimher, 29 L. J. Q. B. 556. 
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To A. and his 
issue living at 
his death. 



To A. for life 
and after his 
death to his 
issue. 



The construction is quite independent of the fact of there- 
being or not being issue of the devisee living at the date of the 
will, or at any other period (b) . 

A devise to A. and his issue living at his death was held to- 
create an estate tail, because by such construction only could 
the issue become entitled, the devise purporting to be immediate. 
Had the devise been to A. for life, witJi remainder to the issue 
living at his death, they would have taken a contingent remainder 
by purchase as devisees (c). 

A devise to A., or to A. for life, followed by a devise in 
remainder or after his death " to his issue," gives A. an estate 
tail according to the rule in Shelley's case (rf). 



To A. and his 
heirs with 
devise over on 
failure of 
issue. 

Devise over 
upon failure 
of issue of 
heir of 
testator. 



To A. for life 
with devise 
over upon 
failure o£ 
issue. 

Devise over 
upon failure 
of issue at 
death. 



A devise to A. and his heirs, with a devise over upon failure 
of the issue of A. indefinitely, that is, at any time, creates an 
estate tail in A. ; the word heirs being explained by the devise 
over to mean issue or heirs of the body (e). Upon the same 
principle a devise over upon the indefinite failure of issue of 
the heir of the testator creates an estate tail in the heir, 
as it imports that the "inheritance is to be restricted to his. 
issue (/). 

A devise to A., or to A. expressly for life, with a devise over 
upon the indefinite failure of his issue created an estate tail 
in A. ; an intermediate limitation to the issue of A. being 
implied, and the devise over taking effect as a remainder {g). 

A devise over upon the failure of issue at the death of A. has 
no effect in enlarging his estate for life to an estate tail, because 
it accords with the determination of such an estate tail only in 
the event of A. dying without leaving issue, and not in the event 
of his leaving issue ; but it may, perhaps, be held to imply a 
devise in the latter event to the issue living at his death, in the 
absence of any express disposition, otherwise the issue would be 
unprovided for and the property undisposed of Qi). The circum- 
stance of the issue being unprovided for is, at least, a ground for 
construing the devise over on failure of issue, if possible, to 



- (I) Per Hale, C. J., King v. Melling, 
1 Vent, at p 229. It is otherwise with 
a devise to A. and his children. See 
Wild's Cane, poxt, p. 142. 

(e) Unicersity of Ou-ford v. Clifton^ 
1 Eden, 473. Bee 2 Jarman, Wills, 12.59, 
questioning the decision ; and see Wild's 
Case, post p. 142 

(d) Ante, p 13.5 ; Ruddy v. Fitzgerald, 
6 H. L. 0. 82:-i ; Felham Clinton v. New- 
castle QJDvJie), [19U3] A. G. Ill ; 72 



L. J. C. 424 

(e) F/tzgemld v. Leslie, 3 Bro. P. C. 
154 ; Uaiisey v. Dansey, 4 M. & S. 61. 

(/) Doc v. Walker, 2 Ittan & G. 113. 

(g) Simday's Case, 9 Co. 127 b ; 
Macliell V. Weeding, 8 Sim. 4 ; £>oe v. 
Oioens, 1 B. & Ad. 318. 

(A) Coltsmann v. Cultsmann, L. R. 3 
H. L. 121. See per Hardwicke, L. C, 
LethieuUier v. Tracy, 3 Aik. at pp.784, 
796 ; Fx p. Bogers, 2 Madd. 449. 
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mean an indefinite failure of issue, in order to imply an estate 
tail in A. (i). 

It has been suggested that a devise, upon the indefinite failure Devise to heir 
of issue of A., to the heir apparent or presumptive of the testator feiiure'^o? °° 
would create an estate tail in A. by implication, in the absence issue of A. 
of any express devise to him, upon the ground that, in the 
analogous ease of a devise to the heir after the death of A., A. 
takes an estate for life by implication (/c). 

In wills made before 1st January, 1888, such phrases as " if Meaning of 

A. die without issue, or without having issue, or without leaving wiSoift 

issue," or "for want or in default," or "on failure of issue issjie," etc.in 

. wills before 

of A., presumptively import failure of issue indefinitely or at 1838. 

any period, and give ground for the above constructions (Z). 

The meaning of such phrases, however, as importing Kestrictive 
indefinite failure of issue is only presumptive, and yields to failure at '^ 
other expressions in the will restricting the meaning to a failure <^'^^^^- 
of issue at the death of the ancestor or other definite time {m). 
Where the words in question follow a devise to children, sons, or Failure of 
a particular class of issue, they may be construed, according to 
the prior objects, as meaning " such " issue only (n). 

By the Wills Act, 1837, s. 29, (not extending to wills made Construction 
before 1st January, 1838, see sect. 84,) it is enacted, " That in any wills Act. 
devise or bequest of real or personal estate the words ' die without 
issue,' or ' die ivitliout leaving issue ' or ' have no issue,' or any 
words which may import either a want or failure of issue of any 
person in his lifetime, or at the time of his death, or an 
indefinite failure of his issue shall be construed to mean a want 
or failure of issue in the lifetime or at the time of the death of 
such person and not an indefinite failure of issue; unless a 
contrary intention shall appear by the will by reason of such 
person having a prior estate tail, or of a preceding gift being, 
without any implication arising from such words, a limitation of 
an estate tail to such person or issue or otherwise : provided that 
this Act shall not extend to cases where such words as aforesaid 
import if no issue described in a preceding gift shall be born, or 
if there shall be no issue who shall live to attain the age or 
otherwise answer the description required for obtaining a vested 
estate by a preceding gift to such issue." 

(i) BUnston y. Warburton, 2 K. & J. (»(,) Porter v. Bradley, 3 T. R. 143 

400 ; 25 L. J. C. 468. Boe v. Fyost, 3 B. & Aid. 546. See Cidts- 

(li) 1 Jarman, 520. See Gardiner t. manii v. Coltsinann, L, R. 3 H. L. 121. 
Sheldon, Vaugh. 259. (n) Morgan y. T/mmas, 9 Q. B. D. 

(l) Forth V. Chapman, 1 P. Wms. 663 ; 183 ; 61 L. J. C. 556 ; Bowen v. Lewis, 

Tud. L. C. Conv. 371. 9 App. Cas. 890 ; 54 L. J. Q. B. 55. 
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Effect of 
enactment. 



This enactment only applies to ambiguous expressions, and 
makes no change in the law, as to the implications arising from 
limitations over upon an indefinite failure of issue (o). 



Devise to 
issue as 
devisees. 



" Issue" with 
words of 
limitation 
superadded. 



"Issue" with 
words of dis- 
tribution 
superadded. 



Words of 

distribution 

only. 



Where a devise is made to the "issue" of a person without 
any prior devise to the ancestor to which it can be referred as a 
term of limitation, the word " issue " must be taken as a word 
of purchase, designative of the devisee intended {p). And 
though there be a devise to the ancestor to which the limitation 
to the issue is presumptively to be referred, yet it may appear 
from the context of the will that the word "issue " is used with 
a meaning inconsistent with an estate tail, so that it must be 
taken to be a word of purchase, 'according to the following rules 
of construction. 

A devise to A., or to A. for life, and after his death to his issue 
and the heirs of the body of such issue, or the heirs of such issue, 
creates an estate tail in A. notwithstanding the superadded words 
of limitation of estate ; such words being taken as merely an 
amplification of the word " issue " and included in it, and 
therefore not inconsistent with an estate tail in the ancestor (g). 

But if to a devise in the above terms there be superadded 
words of distribution of estate importing that the issue are to 
take concurrently in shares or as tenants in common, and not in 
succession to the entirety, the word issue is then to be taken as 
a word of purchase designating the devisees ; and this construc- 
tion is not restricted or affected by a subsequent devise over 
upon failure ofissue (which generally implies a preceding estate 
tail), for the devise over would be taken to refer to such issue 
only as would take under the prior devise as purchasers (r) 

And if there be no superadded words of limitation, but there 
be sufficient apparent intention for the issue to take the fee by 
implication (as is now constructively the case with all wills 
made on or alter 1st January, 1838, by the operation of sect. 28 of 
the Wills Act, 1837), the words of distribution of estate require 
the word issue to be taken as a word of purchase (s). 



(«) Dawsun v. Small, L. R. 9 Ch. 651 ; 
Be JSdwards, [189i] 3 Ch. 64-1. 

(p) Cook V. Couh, 2 Vera. 54.5. 

(jj') Hue V. Grew, Wilm. 272 ; Denn 
V. Puchey, 5 T. E. 299 ; Franlt^. Stoviii, 
3 East, 548. See Pmlier v. Clarlie, 8 
De G. M. & G. 104 ; ilun/an v. 'Ikomus, 
9 Q. B. D. 643 ; 51 L. J.'Q. B. 55G. 

(/■) Slater v, Dangerjield, 15 M. & W. 
273, and cases there cited. See Clifford 
V. ICoe, 5 App. Cas. 447. 

(s) Bradleij v. Cartivrlglit, L. R. 2 



C. P. 511, 522 ; as to the devises in fee 
without the technical limitation to the 
heiis, see ante, p. 125. In Bradley v. 
Cartwright the fee was impUed in the 
issue from a power of appointment 
amongst them, as to which see post, 
Chap. II. ' Powers.' Contrast the 
effect of words of limitation or distri- 
bution superadded to the words "heirs 
of the body," and the superior technical 
effect of the latter expression, as stated 
ante, pp. 13''>, \M>. 
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Issue, as a word of purchase, ■prima facie designates all Meaning of 
descendants existing at the time or of the kind referred to ; devfsees. 
and they take concurrently per capita and not jper stirpes {t). 
" And although the devise is to the issue begotten, that makes 
no difference ; the words begotten and to he begotten are the same, 
as well upon the construction of wills as settlements, and 
take in all the issue after begotten " (w). 

The testator may give his own explanation of the meaning of Meaning ex- 
the word issue by the context of the will ; — as by a subsequent context oJ 
reference to the objects of the gift, as being children or sons ; ^iU- 
thus, in a will devising to the issue of A., " the eldest of such By reference 
sons to be preferred before the youngest," it was held that issue etc. ' 

was explained by the will to mean sons (x) ; — so by reference to 
the objects of a prior gift to children, sons, etc., as " such issue," 
the term issue may be restricted to the objects referred to{i/) ; — 
so ■where there is a devise to a class of persons, with a devise 
over to the issue of any of the class dying before a certain period, 
and a direction that the issue should take the share of their 
parents, the reference to parents is held to restrict the meaning By reference 
of issue to children ; so where there is a devise to issue in such ° v^^'^'^ ^■ 
manner as their father or parents shall appoint (z) . 

The testator may show by the context of his will that he issue to take 
intends all the issue indefinitely to take in succession, as " heirs 
of the body," and then the word issue, as a word of purchase, 
like heirs of the body so used, gives to the first heir in tail an 
estate tail descendible from the ancestor according to the rule in 
Mandeville's case. Thus, where land was devised, after estates Rule in 
tail male to sons, " in default of such issue to all and every other '^'^g"'^'^"^^"'^ 
the issue of my body,' with a devise over in default of such issue 
to the testator's right heirs, it was held to give an estate tail in 
remainder to the heir in tail general at the death of the testator ; 
such intention being inferred from an expressed wish of the 
testator " to prevent the dispersion of his estates," and from the 
gift over in default of issue (a). 

But the word " issue " alone will not bear this construction 

(0 Sradshaw v. IMlinff, 19 Beav. v. Roijk; 13 Q. B. 100 ; Jte Pollard's 

417. See also JDavenjJort v. Hanhunj, Estate, 3 De G. J. & S. 541 ; 32 L. J. C. 

3 Ves. 257 ; Lywood v. Kimber, 29 Beav. 657 ; and the reference may be inferred 

38; S. O.nom. Lywood v. Wariuick, 'iO without the use of the word "such." 

L. J. 0. 507. Goyniour v. Pigge, 7 Beav. 475 ; Baker 

(?/) CooTi V. Cooh, 2 Vernon, 545. t. lucker, 3 H. L. C. 100. 

See «?J^e, p. 130. (z) Heasman -v.Pearse, L. R. 7 Ch. 

(x) Mandeville v. Lacliey, 3 Ridgw. 275. See Ralph t. Carrioli, 11 Gh. D. 

P. G. 352. See Roddy t. Fitzgerald, 6 873 ; 48 L. J. G. 801. 

H. L. C. 823. (a) Allgood v. Blake, L. R. 7 Ex. 339 ; 

(^) Doe V. Perryn, 3 T. R. 484 ; Doe 8 Ex. 160 ; 42 L. J. Ex. 101. 
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without aid from the context of the will. Accordingly, under a 
devise to the issue of J. S. simply, it was held that all the 
children and grandchildren (if any) took concurrently an estate 
for life (b). In wills now under the operation of the Wills Act, 
they would take the fee, which removes one argument in favour 
of the above construction. 



Devise to 
" children " 
as word o£ 
limitation. 



Kule in 
Wild's case. 



The word" children" is presumptively a word of purchase, 
meaning issue in the first degree ; but it may be explained by 
the context of the will to be used as a word of limitation, meaning 
"heirs" or "heirs of the body'' (c). Wherever a sentence in 
which the words "child" or "children" occur imports a 
succession of the inheritable blood, as in devises " to A. and his 
children in succession," — "to A. for life and after his decease to 
his children and so on for ever," — " unto my daughter M., to 
her and her children for ever," the gift will be construed to 
create estates tail (rf). 

A rule of construction was laid down in Wild's case, that a 
devise to A. and his children, if A. has no child at the time of 
the devise, creates an estate tail in A. ; the word children is to 
be taken as a word of limitation, because in that way only the 
children can take. But if A. has children, he and his children 
take jointly in fee, for life if the devise was made before the 
Wills Act, 1837 (e). 

A devise to children as devisees prima facie includes all the 
children in existence at the testator's death, and is not 
restricted to those existing at the time of making the devise ; 
but, with reference to the rule in Wild's case, it has been decided 
that a child en ventre sa mire is not an existing child (/), but 
this ruling is questionable. It has been settled by the highest 
authority that a child is to be treated as in existence from the 
moment of conception for all purposes where it would be for his 
benefit, but not where it would be to his detriment {g). If treated 
as born, the child would take as joint tenant in fee; but if treated 
as unborn, the parent would take an estate tail, and have it in his 
power to defeat the expectation of the child as his successor. 



(J) Cooli V. Cook, 2 Vernon, 545. 

(c) See Doe v. Webber, 1 B. & Aid. 
713; Byng v. Bynff, 10 H. L. C. 171 ; 
Powell V. Davies, 1 Beav. 532. 

(rf) Broadhurst v. Morris, 2 B. & Ad. 
1; Tyrone {Earl) v. Waterford {Marq.), 
1 De G. F. & J. 613 ; Trash v. Wood, 
i TA.ic Ci'. 324 ; Moper v. Roper, L. E. 
3 C. P. 32 ; 37 L. J. C. P. 7 ; Re 
SkcMoii, [1907] 2 Ch. 406 ; 76 L. J. C. 



584. See Powell v. Dalies, 1 Beav. 532. 

(e) Wild's Case, 6 Co. 17 a; Tud. L. G. 
Conv. 361 ; Roper v. Roper, L. E. 3 
C. P. 32 ; Byng v. Byng, 10 H. L. C. 
171 ; 31 L. J. C. 470 ; Clifford v. Koe, 
5 App. Cas. 447. 

(./■) Roper V. Roper, L. E. 3 C. P. 32 ; 
37 L. J. C. P. 7. 

(/7) Villar v. Gilbey, [1907] A. C. 
139 ; 76 L. J. C. 339. 
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If a devise be made to A., and after his decease to his children, 
or with remainder to his children, although he have no child at 
the time, yet every child which he shall have after, may take 
hy way of remainder, for the intent appears that the children 
shall not take immediately, but after the decease of the 
parent (h). 

The word " sons " or " son " is capable of being construed as 
a word of limitation, equivalent to "heirs male of the body," 
giving an estate tail male, in order to effectuate the manifest 
general intention of the will (i). Thus, a devise in the terms " to 
A. for life, and after his decease that the eldest son of A. should 
inherit the property during his life, and so on, the eldest son of 
the family to inherit the same for ever," was held to create an 
estate tail in A. ; the words clearly indicating a series of 
inheritances and constituting words of limitation (k). 

A devise to A. and his "family" is capable of being construed 
as a limitation, conferring an estate in fee or an estate tail ; but 
the meaning of the word " family " seems in all cases to depend 
upon the context of the will, and may be altogether void for 
uncertainty (0- 

The word "descendants" prima facie means "heirs of the 
body," and is less flexible than the word "issue," and requires 
a stronger context to restrict its meaning as the equivalent 
of "children" (m). 



" Sons " or 
" son " as 
words of limi- 
tation. 



' Family.' 



" Descen- 
dants." 



(7t) Wild's Case, 6 Co. 17 a. See as 
to tiie construction of future limitations 
to children, post, Chap. II. ' Contingent 
Remainders,' and ' Execatory Devises.' 

(i) 3idUsfi V. MelUsh, 2 13. & C. 520 ; 
Doe V. Garrod, 2 B. & Ad. 87. 

(7i) Fursbrook v. Fursbrooli, L. R. 3 Ch. 
93. 

(J) Counden v. Clerlte, Hob. 29 ; 



Wi-ight V. Atliyns, 19 Ves. 299 ; G. Coop. 
Ill ; Lucas v. Guldsiitid, 29 Beav. 657 ; 
30 L. J. C. 935 ; Lambe v. Eanies, 
L. R. 6 Ch. 597 ; Burt t. Hellyar, 
L. E. 14 Eq. 160 ; 41 L. J. C. 430. 

(jri) Mannox v. Greener, L. E. 14 Kq. 
456 ; Ralph v. Carricli, 11 Ch. D. 873 ; 
48 L. J. C. 801. 
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Section III. Estates for Life. 

Estate for life — for life of the tenant — imr autre vie — for several lives — 

for joint lives — for lives of the tenant and others. 
Limitation of estates for life — grant to A. vfithout words of limitation — to 

A. for life without expressing whose life-please for several lives — for 

joint lives. 
Devise of land without words of limitation, under the Wills Act — in wills 

not under the Wills Act — devise for life by implication. 
Occupancy of estate ^Kr autre vie — limitation of estate 2)ur autre vie to 

special occupant — to the heirs — to the heirs of the body — to the 

executor or administrator — occupancy by statute. 
Occupancy of copyholds— special occupant by designation — by custom — 

by statute. 
Discovery of death of persons on whose lives estates depend — presumption 

of death. 



Estate for 
life of tenant, 
— pur autre 
vie. 



For several 
lives. 

For joint 
lives. 



For lives of 
tenant him- 
self and 
others. 



An estate for life is limited for the term of the life either of 
the tenant himself or of another person. In the former case the 
tenant is commonly called tenant for life ; in the latter case he 
is distinguished as tenant ^m7' autre vie (a). 

An estate may be limited for the lives of several persons named 
in the grant or lease, to continue until the death of the survivor ; 
or an estate may be limited for the joint lives of several persons, in 
■which event it determines upon the death of any of the persons 
named (b). 

An estate may be limited for the lives of the tenant himself 
and of another or others, and is then, in respect of the other life 
or lives, an estate pur autre vie. Coke specifies this as a third 
branch, in addition to the two branches into which Littleton, as 
above, divides tenant for life, viz., into tenant for term of his 
own life and into tenant for term of another man's life. " To 
this," he says, "may be added a third, viz., into an estate both 
for term of his own life, and for term of another man's life. As 
if a lease be made to A. to have to him for term of his own life 
and the lives of B. and C, for the lessee in this case hath but 
one freehold, which hath this limitation, during his own life and 
during the lives of two others. And herein is a diversity to be 
observed between several estates in several degrees, and one 
estate with several limitations. For, in the first, an estate for a 
man's own life is higher than for another man's life, but in the 
second it is not" (c). 



(a) Lit. s. 56 ; Go. Lit. 41 J. 
(J) BrudneVs Case, B Co. 9 « ; Basse's 
Case, 5 Co. 13 a ; Re Avtos, [1891] 



3 Ch. 159. 
(£•) Co. Lit. 41 i. 
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According to tlie technical doctrine here referred to, that as Doctrine that 
between several estates an estate for a man's own life is higher pei^on's own 
than for another man's life, an estate imr autre vie is extinguished l'^^ is greater 

... ? than for life 

or merged by surrender to a tenant for his own life ; so a lease to ot another. 
a person for the life of another with remainder to the same 
person for his own life operates to merge the prior limitation, 
and is a lease for his own life only and not for several lives (d). 
But this doctrine, as Coke says above, does not prevent the 
creation of 07ie estate in a person with the several connected 
limitations, both for his own life and the lives of others ; and if 
he dies before the other persons on whose lives the estate 
depends, the estate continues, as in the ordinary case of an estate 
pur autre vie (e). 

A grant or lease of land at common law, in a form sufficient Limitation of 
to pass a freehold estate, made to a person without words of _gi.ant to A. 
limitation, as " to A." or "to A. for ever," or "to A. and his without words 

. . of limitation. 

assigns for ever," gives only an estate for life; the limitation 
" to his heirs," or the statutory equivalent, being necessary 
to make an estate of inheritance (/). A limitation in the above 
terms may be followed by a limitation of the remainder to B., or 
to B. and his heirs ; and if there be no subsequent limitation, 
the reversion is left in the grantor (</). 

If "A., tenant in fee simple, makes a lease of lands to B. to Limitation 
have and to hold to B. for term of life, without mentioning for ou'texpressin'o- 
whose life it shall be, it shall be deemed for term of the life for whose life. 
of the lessee, for it shall be taken most strongly against the 
lessor, and, as hath been said, an estate for a man's own life 
is higher than for the life of another. But if tenant in tail By tenant in 
make such a lease without expressing for whose life, this shall 
be taken but for the life of the lessor ; for when the construction 
of any act is left to the law, the law will never so construe 
it as to work a wrong " ; and tenant in tail cannot lawfully 
make a lease beyond the term of his own life, unless he execute 
a disentailing assurance, under which he may dispose of the land 
for an estate in fee simple absolute or for any less estate (li). 

(d) Lewis Bowles' Case, 11 Co. 79 J ; See ante, p. 119. 
Tud. L. C. Conv. 86. See Srww v. Boy- (ff) See ante, p. 28. 
cotf, [1892] 3 Ch. 110 ; 61 L. J. G. 591. (/() Co. Lit. 42 a, 183 a ; see ante, 

(e) Basse's Case, 5 Co. 13 a ; Bale's p. 27. This reasoning is inapplicable ni 
Case, Cro. Eliz. 182 ; Chatjield t. the case of leases made in exercise of 
Berchtoldt, L. R. 7 Ch. 192; 11 statutorypowerscontainedin the Settled 
L. J. C. 255. As to occupancy, see Estates Act, 1877, and the Settled Land 
post, p. 116. Act, 1882, and amending statutes. 

(/■) WrigM T. Bowie;/, 2 W. Bl. 1185. 

L.P.L. L 
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PART II. CHAP. I. THE LIMITATION OF ESTATES. 



By tenant for 
life. 



Lease for 
several lives. 



For joint 
lives. 



For the like reason, "if tenant for life make a lease generally, 
this shall be taken by construction of law an estate for his own 
life that made the lease ; for if it should be a lease for the life of 
the lessee, it should be a wrong to him in the reversion " (i). 

A lease to A. during the lives of B. and C. continues during 
the life of the survivor, without express limitation to that effect ; 
— so a lease to A. and B. during their lives continues during 
the life of the survivor. And therefore an estate iov joint IWea 
must be expressly so limited (fe). 



Devise with- 
out words of 
limitation, 
under the 
Wills Act. 



In wills not 
under the 
Wills Act. 



Devise for life 
by implica- 
tion. 



By the Wills Act, 1837, s. 28, which does not extend to any 
will made before 1st January, 1888, it is enacted " that where 
any real estate shall be devised to any person without any words 
of limitation, such devise shall be construed to pass the fee 
simple, or other the whole estate or interest which the testator 
had power to dispose of by will in such real estate, unless a 
contrary intention appear by the will " (/,). 

In wills made before 1st January, 1838, to which the above 
Act does not extend, a devise of land without words of limitation 
follows the rule of law for the construction of conveyances, and 
prima facie creates an estate for life only. But in wills various 
modes of expressing the intention are allowed to supply the 
want of technical words of limitation, and to extend the devise 
to an estate of inheritance, according to certain rules of con- 
struction, which have been already noticed in treating of devises 
in fee simple (in). 

If a devise be made, after the death of A., to B. who is the 
heir at law of the testator, and the estate until the death of A. 
is not disposed of by residuary devise or otherwise, A. takes 
an estate for life by implication ; such implication being 
necessary to effectuate the devise to the heir in the manner 
expressed, that is, not until the death of A. But a devise, after 
the death of A., to B., if B. be not the testator's heir, raises no 
such implication (ji). 



Occupancy of If a tenant pur autre vie died before the person or persons 

^utrevie! o'^ whose life or lives the estate depended, and no provision 

was made in the limitation of it for the destination of the land 

in the event of the estate continuing beyond his life, it was 



CO Co. Lit. 183 a. Tenants for life 
have now statutory powers to lease 
under the Settled Estates Act, 1877, 
and the Settled Land Act, 1882, and 
the amending statutes. 

(ft) BrudneVs Case, 5 Co. 9 a. 



(I) See ante, p. 126. 

(»() See ante, p. 126. 

(») Gai-dner v. Sheldon, Yaughan, 
259; Ralph v. Oarricli, 11 Ch. D. 
873. 
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deemed at the common law to be vacant, and he who first 
entered became entitled to hold the land, as tenant under the 
lease, for the residue of the term. Such tenant was called an 
occupant, because his title was by his first occupation (o). 

An occupancy may be prevented by an express limitation Limitation to 
covering the vacancy. As by limiting the estate to the tenant, p^^rTt — to'the 
and " to his heirs" during the life of the cestui que vie, in which heirs, 
case it devolves while it lasts, like an estate in fee simple (p). 
A trast estate "pur autre vie, limited to the heir as special 
occupant, now devolves upon the personal representatives of the 
trustee, notwithstanding any testamentary disposition to the 
contrary {q). A devise to trustees and their heirs is sometimes 
impliedly restricted to a descendible freehold pur autre vie, by 
reason of the trust being restricted to the life (r). 

It may also be limited, like an estate tail, " to the heirs of his To the heirs 
body ; '' it is then heritable by the issue, and is called a quasi ° e o y 
entail (s). — It may also be limited to the tenant and his 
"executors or administrators," and it then devolves upon the To executor 
personal representative (t). — The heir or representative thus "jg^^*^"™^' 
taking by the terms of the limitation is called a special occupant, 
as being the occupant specially designated. 

The case of general occupancy, where there is no limitation 
to a special occupant, is now supplied by statute. By the Wills 
Act, 1837 (replacing earlier statutes having the same object), the 
general power of disposition by will thereby given is expressly 
extended " to estates p"r autre vie, whether there shall or shall 
not be any special occupant thereof" (sect. 3). — And it is 
enacted by sect. 6, " that in case there shall be no special 
occupant of any estate pur autre vie, whether freehold or 
customary freehold, tenant right, customary or copyhold, or 
of any other tenure, and whether a corporeal or incorporeal 
hereditament, it shall go to the executor or administrator of the 
party that had the estate thereof by virtue of the grant ; and 
if the same shall come to the executor or administrator either 
b}' reason of a special occupancy or by virtue of this Act, 
it shall be assets in his hands, and shall go and be applied and 

(«) Co. Lit. 41 i. " There can be no (?) Conveyancing and I.aw o£ Pro- 
occupant of anything lying in grant ; " perty Act, 1881, s. 80. 
lb., see ante, p. 37 ; but there may be a (c) Beaumont v. Salisbury {Marti.'), 
special occupant of such things by 19 Beav. 198 ; Lewis v. Rees, 3 K. & J. 
designation in the grant or under the 132 ; Cnllier v. Walters, L. R. 17 Eq. 
statute providing against occupancy, 252. See atite, p. 128. 
Co. Lit. 388 a; as of a rent charge, («; Low v. Burroii, 3 P. Wms. 262 ; 
Bearparli v. Ilutehiitsoii, 7 Bing. 178. Fearne, Cont. Eem. 495. 

(;«) Sei/mor's Case, 10 Co. 95 b ; Doe (i) See Atkinson v. Baker, i T. R. 

V. Steele, i Q. B. 663 ; Mrtheii v. 229 ; Ripler/ v. Watenoorth, 7 Ves. 448. 



Carnegie, 4 Drew. 587. 



L 2 
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Occupancy of 
copyholds. 



Special occu- 
pant. 



By statute. 



Discovery of 
the deaths of 
persons on 
whose lives 
estates de- 
pend. 



distributed in the same manner as the personal estate of the 
testator or intestate" {u). 

This enactment applies to equitable estates pur autre vie, 
notwithstanding the legal estate be vested in trustees and their 
heirs (a;).— An estate for the lives of the lessee and others 
is an estate pur autre vie within the statute (i/). — The estate 
passing to the executor or administrator by special occupancy 
or under the Act, being made assets applicable in the same 
manner as personal estate, is thereby rendered liable to legacy 
duty, but is not made personal estate for the purpose of following 
the person and domicil of the deceased tenant ; it is immovable 
property as regards jurisdiction notwithstanding his domicil be 
foreign (z). 

There could be no general occupant of a copyhold or customary 
tenancy ; because the freehold title remaining in the lord pre- 
cluded a vacancy, and the lord became de facto occupant (a). 

But a special occupant may be expressly designated in the 
grant or surrender, to the exclusion of the occupancy of the 
lord ; as by extending the estate "to the heirs." — And by special 
custom, in the absence of limitation, the heir or devisee or the 
cestui que vie may be entitled as special occupant (6) . 

The Wills Act, 1837, s. 6, is expressly extended to lands 
of customary and copyhold tenure, and under that statute, 
if there be no special occupant, the estate will go to the executor 
or administrator of the tenant to be applied and distributed 
as personal estate (c). The special occupant by custom or under 
the statute must be admitted and pay a fine (cl). 

In order to prevent frauds by the concealment of the deaths 
of persons on whose lives estates depend, a statute 6 Anne, c. 18, 
provides that a person claiming a remainder, reversion, or 
expectancy, after the death of any person may obtain an order 
of the Court of Chancery for the production of such person, and 
upon failure to produce such person, may enter upon the land 
as if such person were dead (e). 



00 Re Shejip'ird, [1897] 2 Ch. UT ; 
BG L. J. C. 445 ; Ro Inmaii, [1903] 
1 Ch. 241 ; 72 L. J. C. 121). 

(«) Rei/nolds v. )Vrig/it, 2 De G. F. & 
J. .590 ; Re Inmaii, [1903] 1 Ch. 241 ; 72 
L. J. C. 120. 

(y) Chatjield v. JJcrrhtoldt, L. E. 7 
Ch. 192 ; 41 L. J. C. 25.5. 

(r) Chatjield v. Berchtoldt, L. E. 7 
Ch, 192 ; 11 L. J. C. 255. 

(«) Zmich v. Fone, 1 East, 186 ; Doe 
v. Scott, 4 B. & C. 706. See Hargrave's 



note (2) to Co. Lit. 59 i. 

Qt) Doe T. Martin, 2 W. 111. 1148; 
2lii/ht V. Rawdeii, 3 East, 260 ; Doe v. 
Goddard, 1 B. & C. 522 ; Doe v. Scott, 
supra. 

(c) See (iiitc, p. 147. 

(rf) Co, Cop. s. 56; Wills Act, 1837, 
s. 6. 

(e) Re Owen, 10 Ch. D. 166 ; Re 
Stevens, 31 Ch. D. 320 ; Re Pople, 40 
Ch. D. 589. See Re St. John's Host)., 
18 L. T. 317. 
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Proof that a person has been absent and not heard of for seven Presumption 
years raises a presumption of his death, but no presumption as °''i«^*^- 
to the time of his death. The ordinary presumption of Hfe 
continues in the absence of any evidence respecting it (/). 



Section IV. Estates for Years. 

Estate for years — " term " — " lease " — requisites of lease — parol lease. 
Xiimitation ot term, as to duration — certainty required — lease for successive 

periods — lease "from year to year" — notice to determine — implied 

tenancies from year to year. 
Xiimitation oi: term, to A. and to his executors — to A. and to his heirs — to 

A. and to the heirs of his body. 
Lease with covenant for renewal— covenant runs with the land — condition 

of observing covenants, etc., in the lease. 
Chattel interests of uncertain duration. 

An estate for years is an estate Kmifced by a certain term or Estate for 
duration of time. An estate for a term of half a year, or for a y^^^^- 
quarter of a year, or for a smaller portion of a year, as being for 
a term certain in time, is classed in law with an estate for a 
term of years, although it cannot be so defined, and is subject, 
in general, to the like rules and incidents (a). 

The word " term " may be used to signify not only the limits " Term." 
of time, but also the estate and interest that passes for that 
time ; and it is a question of construction in which sense the 
Avord is to be understood {b). 

The grant of an estate for years is commonly called a lease or " Lease." 
demise, the words "grant," "demise," and "let," being com- 
monly used, though any words expressing the intention to 
transfer the possession for a certain time are sufficient (c). 

The term " lease " is applied also to the grant of an estate for Meaning of 
life. The term " grant " is a general term, though used also in ^^^^^' ^'■'^'^*' 
a special sense as applying to estates and rights in land which lie in 
grant in contrast to those which lie in livery. The term "feoffment " 
was used generally to denote a transfer of the seisin or immediate 
freehold estate ; but it was applied also in a special sense to a trans- 
fer for an estate in fee simple ; and the term " gift " to an estate 

(/) Mpean v. Due, 2 M. & W. 891 ; (a) Lit. ss. 58, 67 ; Co. Lit. 54 i. 

2 Smith, L. C. 558 ; Wing v. Aiigrare, See Lloyd v. Rostee, 2 Camp. 45,8 ; 
S H. L. C. 183 ; Re Phene's Tj'usts, L. R. Willdnsoii v. Hall, 3 Bing. N. C. 508. 

5 Ch. 139 ; Prndentlal Ass. v. EdmomLs, (V) Co. Lit. 15 b ; Ri'Ctor of Cheding- 

3 App. Cas. 487 ; Re Benjamin, [1902] ton's Case, 1 Co. 153 a ; Wright v. 
1 Ch. 723 ; 71 L. J. C. 319. See Re CaHwrigkt, 1 Biut. 282, 284. 
Spenoeley, [1892] P. 255 ; 61 L. J. P. (e) Co. Lit, 45 S ; Bacon's Abr. Lease, 
133. (K) ; Shepp. Touch, by Preston, 272. 
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Interesse 
termhu. 



Formalities- 
writing. 



Deed. 

Parol lease. 



in fee tail ; — the corresponding terms applied to the parties being 
feoffor audi feoffee, — donor and donee, — lessor and lessee (d). 

With the exception of leases operating under the Statute of 
Uses (e), the right of a lessee for years before entry is called an 
interesse teriidid. It is a right, and not an estate, a circumstance 
which has not entirely lost its importance at the present day (/). 
An interesse termini is assignable (g), and if a smaller interest is 
created, the person taking by sub-demise upon entry is terre- 
tenant and entitled to maintain ejectment (/() . In the older books 
it is said that a lessee before entry could not accept a release, 
or surrender his right so that he might claim an interest, or 
extinguish his right (t). In the present day, however, where 
more consideration is had for " the substance, namely the 
passing of the estate according to the intent of the parties, than 
the shadow, namely the manner of passing it," the purported 
release or surrender would be treated as an immediate conveyance 
and operative to extinguish the rents and services as between the 
immediate j)arties(/f). As between third parties, the old rule 
would be applied in its original strictness where to do otherwise 
would work injustice (l). If a lease be granted to commence at 
a future day, the entry of the lessee before that day does not 
convert his right into an estate, although his possession be 
continued until after the date fixed for the commencement of the 
term (w). The principle upon which this case rests is that the 
prior entry is a disseisin, which confers a freehold title {n}, and 
consequently one superior to that of a lessee. 

All leases (excepting leases not exceeding three years from the 
making and at a rent of two-thirds at least of the value) are 
required by the Statute of Frauds (ss. 1, 2) to be in writing ; and 
by the Keal Property Act, 1845, s. 3, (with the same exception,) 
they must be by deed. A parol lease within the above exception, 
when perfected as an estate by the entry of the lessee, was valid 
at law as a lease, and conferred all the rights and remedies 
incident to such lease ; but if the lessee refused to effectuate it 



(rf) Lit. s. 57 ; Shepp. Toucli. 228. 
See ante, pp. 32, 37, 38. 

(e) 27 Hen. VIII. c. 10, s. 1. See 
ante, p. 81. 

(/) Lewis^.Baltei; [1905] 1 Ch. 46 ; 
7-1 L. J. C. 39. 

(^) Brucrtun v. Ilainsford, Cro. El. 
15 ; Wheelei' v. Tliorovghgood, Cro. El. 
127. 

(70 Due V. Bay, 2 Q. B. 147 ; 12 
L. J. Q. B. 86. 

(/) Co. Lit. 46 1), 51 h, 270 a, 338 a. 

(70 Doe V. Davies, 2 M. & W. 503, 



2>pr Parke, B., lb. at p. 516 ; 6 L. J. 
Ex. 176 ; Cottee v. Richardson, 7 Ex. 
143 ; 21 L. J. Ex. 52. 

(7) Doe V. Wallier, 5 B. & C. Ill; 
Lewis V. Bakei; [1905] 1 Ch. 46 ; 74 
L. J. C. 39. 

()») Heiinitigs i. Brabason, 1 LeT. 
45. See JVeale v. Mackenzie, 1 M. & AV 
747 ; 6 L. J. Ex. 263. 

(«) Ilosenierr/ v. Cook, 8 Q. B. X). 
162 ; Perry t. ' Clissold, [1907] A. C. 
73 ; 76 L. J. P. C. 19. 
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by entry, no action could be brought upon it (o). In a court o£ 
equity, an instrument which was void at law by reason of the 
omission to comply with the statutory requirement of a deed 
might operate as an agreement to grant a lease (p) ; and the 
formality of writing might be dispensed with, and a verbal 
agreement proved, where the contract had been part performed {q). 
And now by the provisions of the Judicature Act, 1873, s. 25, a 
contract of which the court would grant specific performance is 
to be regarded as if completed (r), so that the provisions of the 
before-mentioned statutes are in part abrogated, but it is to be 
observed that the necessity for an actual entry to complete the 
title is not dispensed with. 

The term must be limited, as to duration, by a certain time Limitation of 
either in express terms or by reference, — •" For regularly in tmu, as to 
every lease for years the term must have a certain beginning and 
a certain end — yet if by reference to a certainty it may be made 
certain it sufficeth, quia id certum est quod certuin reddi potest. 
For example, if A. leaseth his land to B. for so many years as B. 
hath in the manor of Dale, and B. hath then a term in the 
manor of Dale for ten years, this is a good lease by A. to B. of 
the land of A. for ten years." — " So, if a lease be made to 
another during the minority of J. G., and he is of the age of ten 
years, now this is a good lease for eleven years, if J. G. shall as 
long live " (s). 

" It is here to be understood that the years must be certain. Certainty re- 
when the lease is to take efi'ect in interest or possession. For '^^"^^ ' 
before it takes effect in interest or possession, it may depend 
upon an uncertainty." — "For example, if A. seised of land in 
fee grant to B. that when B. pays to A. twenty shillings, from 
thenceforth he shall have the land for twenty-one years, and 
after B. pays the twenty shillings, this is a good lease for twenty- 
one years from thenceforth."- — So, " if a man maketh a lease to 
J. S. for so many years as J. N. shall name, this at the beginning 
is uncertain ; but when J. N. hath named the years, then it is a 
good lease for so many years " {t). 

(o) Edge v. Strafford, 1 C. & J. 391. Oh. D. 248 ; 58 L. J. C. 482. See Sionin 

See Wright v. itatert, 2 Ell. & Ell. 721. v. Aijres, 21 Q. B. D. 289 ; 57 L. J. Q. B. 

And see Leake, Contracts, pp. 155 428. 

et seq. (»•) Bishop of BatlCs Case, 6 Co. 34 h; 

{p) Parker v. Taswell, 2 De G. cfc J. Kirsley v. JDucli, 2 Vern. 684 ; Siither- 

559 ; Zimller v. Abrahams, [1903] 1 laiid v. Briggs, 1 Ha. 26 ; Dolling v. 

K. B. 577 ; 72 L. J. K. B. 103. Beam, 36 L. J. C. 474 ; llarshall v. 

(?) A\nrt V. Fabian, L. E. 1 Ch. 35 ; Berridge, 19 Ch. D. 233 ; 61 L. J. C. 

Miller and Aldworth, Lim. v. Sharp, 329. 

[1899] 1 Ch. 622 ; 68 L. J. C. 322. (Q Bishop of Bath's Case, 6 Co. 34 b ; 

()■) Walsh V. Lonsdale, 21 Ch. D. 9 ; and it seems that if the number of years 

52 L. J. C. 2 ; Lowther v. Heaver, 41 be named after the commencement of 
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Lease foi' 
successive 
terms, — 7, 14, 
or 21 years. 



Implied 
tenancies 
from year to 
year — from a 
general 
letting at a 
fixed rent. 



Notice re- 
quired to 
determine 
tenancy. 



A lease for so many years as a person may live is a freehold 
estate by reason of the uncertainty of the term (ii). But if " a 
man maketh a lease for twenty-one years if J. S. live so long, 
this is a good lease for years, and yet is certain in uncertainty " ; 
it has a certain limit notwithstanding the uncertainty of reaching 
it (,*■). 

A lease may be limited to continue for successive periods at 
the option of one or other of the parties : — as for a term of 7, 14, 
or 21 years, which continues for those successive periods, unless 
the option to determine it at the end of one of the periods is duly 
exercised ; and such option rests presumptively with the lessee, 
if no intention to the contrary be expressed (ij). 

Where the term limited is uncertain, but imports a general 
occupation, as a lease " from year to year," it is a term for one 
year certain, continuing for successive years, unless due notice 
have been given to determine it at the end of the first or any 
subsequent year (z). If there be a general letting at a yearly 
rent, it is none the less to be treated as a tenancy from year to 
year, although the rent be payable by instalments by the quarter, 
or some other aliquot jjart of the year (a). A lease " for one j'ear, 
and so on from year to year," is a term for two years certain, 
continuing for successive years, unless due notice have been given 
to determine it (h). 

The notice required by law to determine a tenancy from year 
to year, in the absence of agreement to the contrarj', must be 
given one year before the expiration of the current year of the 
tenancy in the case of an agricultural holding, unless the tenant 
be adjudged bankrupt, or file a petition for a composition or 
arrangement with his creditors (c). In all other cases a notice 
given half a year before and terminating at the same jDeriod is 
sufficient (d). A tenancy from year to year is determinable by 



tlie lease (in the life of the lessor), the 
lease will be made gooil ex jjost facto. lb. 

(«) Urewrr v. liill, 2 Anstr. 413 ; 
Zimhlev v. Abrahams, [1903] 1 K. B. 
577 ; Co. Lit. 42 a, 45 b. 

(i2!) Co. Lit. 4.5 h. See WrigJit v. 
Ou-tivrii/ht, 1 Burr. 282. Tliis is a term 
of years with a ciiuditiunul liniitativn, 
as to which, see post, p. 16G. 

(1/) .D(« V. Di.eon, 1) East, 15; Dann 
V. Sjmri-iey, 3 B. & P. 399 ; 7 Ves. 231 ; 
J^owell V. Smith, L. E. 14 Eq. 85 ; 41 
L. J. C. 734. 

(--) Ei!,ht V. Barhy, 1 T. E. 159; 
IJixou V. Bradford, etc., Siipjili/ Soc, 
[1904] 1 K. B. 444; Lcwh v. 'Saker, 
[1906] 2 K. B. 599. See Kenjon, 
0. J., Doe V. Watta, 7 T. E. 83, 85. 



(a) Mansfield, 0. J., Uichardsoti v. 
Lan/jrid(je, 4 Taunt. 128, 131 ; Parl^e, B., 
Doe\. Wood, 14 M. & W. (i82, 687. 
See Hastings Xlniuii v. St. James, 
Clerhenwell, L. E. 1 Q. B. 38 ; Doe v. 
Grajtun, 18 Q. B. 496 ; 21 L. J. Q. B. 
276. 

(/y) JDemi V. CartiDvight, 4 East, 29 ; 
John.itoiic V. Hudlcstom, 4 B. & C. 922 ; 
Doe V. Orecn, 9 A. & E. 65S. 

{e) Agricultural Holdings Act, 1883, 
ss. 33, 54 ; Barlow v. Teal, 15 Q- B. D. 
501 ; 54 L. J. Q. B. 564. 

(fZ) Bif/ht V. Darhj, 1 T. E. 159 ; Doe 
V, Doiell, 1 Q. B. 806 ; JUorgaii v. 
Dai-ics, 3 0. P. D. 260 ; Sidelotham v. 
Holland, [1895] 1 Q. B. 378 ; 64 L. J. 
Q. B. 2L'0. 
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either party giving the proper notice (e). Where the term is 
<letermined by force of an express limitation, the lease itself 
supplies sufficient notice ; both parties are equally apprised 
of the determination of the term, and no further notice is 
required (/) . 

Payment of rent in respect of a tenancy is piimd facie evidence Payment of 
of a tenancy from year to year, with the usual incidents of such ^'^'^^' 
ii tenancy (</). 

A tenancy from year to year is, in general, implied from the Under an 
payment and acceptance of a yearly rent under an agreement for aTease^" 
a lease not amounting to an actual demise (/t) ; but mere occu- 
pation, without payment of the rent, will not raise the same 
implication (i). A tenancy from year to year would also be After expira- 
implied from the payment of rent by the tenant in respect of a ]^gj^gg_ 
continued occupation after the expiration of a lease (k) ; but a 
continued occupation or holding over alone is not sufficient to 
imply a tenancy (I). 

The tenancy thus implied will include all the terms of the Terms of 
agreement or previous lease which are applicable to such a tenancy from 
tenancy, as conditions of re-entry, stipulations as to notice, year to year, 
etc. (?)i) : — thus, it will expire without notice at the end of the 
term limited in the agreement (n) ; and a stipulation that the 
tenant shall paint in the last year of the term limited will apply, 
if the tenancy so long continues (o). A lease or agreement which 
did not comply with the provisions of the Statute of Frauds or 
the Eeal Property Act, 1845, might be upheld in a court of law 
as a tenancy from year to year after entry and payment of 
rent (jj) ; but by force of the Judicature Act, 1873, a lease or 
agreement which would not have been enforceable at law must in 
all jurisdictions be upheld as an actual demise according to the 

(e) Doe V. Browne, 8 East, 1C5 ; v. BoMl, 1 Q. B. 806 ; Dovt/al v. 

King's Lea.sehold.9,l..'R. 16 Kq. 521. McCarthy, [1893] 1 Q. B. 736; 62 

(/) Right V. Darby, 1 T. E. 1.59. L. J, Q. B. 462. 

(^) Doe V. Watts, 7 T. B. 83 ; Doe v. (0 Wariii/j y. Xing, 8 M. & W. .571 ; 

Craffo, 6 C. B. 90 ; Siiiith v. Widlalte, 3 Elliott v. Johnson, L. R. 2 Q. B. 120 ; 

C. P. D. 10; Serjeant v. JS^'ash, [1903] 36 L. J. Q. B. 41. As to the remedies 

2 K. B. 30-1 ; Batten-PooU v. Kennedy, of the landlord in such case, see 

[1907] 1 Ch. 256 ; 76 L. J. 0. 102. 4 Geo. II. c. 28, s. 1. 

(li) Cox V. Dent, 5 Bing. 185 ; Chap- Qn) Doe v. Powell, 5 B. & C. 312 ; 

man v. Towner, 6 M. & W. 100 ; Doe v. Aniei/, 12 A. & E. 476 ; Doe v. 

Braythwayte t. Hitchcock, 10 M. & W. Bell, 5 T. K. 471. 

494 SeeTFarr i- Co. v. London C. ('., (li) Tress v. Savage, 4 E. & B. 36 ; 23 

[1904] 1 K. B. 713 ; 73 L. J. K. B. 362. L. J. Q. B. 339. 

(i) Waring v. King, 8 M. & W. 571 ; («) Martin v. Smith, L. E. 9 Ex. 50 ; 

Anderson v. MidUm'd Ry., 3 E. & B. 43L. J. Ex. 42. 

614; 30 L. J. Q. B. 94; see " Tenancy ip) Doe v. Bell, 5 T. E. 471; 2 

at WiU," «orf, p. 156. Smith, L. C. 119 ; Clayton v. Blahey, 

(70 Doe T. Weller, 7 T. E. 478 ; 8 T. E. 3 ; 2 Smith, L. C. 127. Bee 

Bishop V. Howard, 2 B. & C. 100 ; Doe ante, p. 150. 
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Express terms 

exclude 

implication. 



Limitation of 
term, — to A. 
and to his 
executors. 



To A. and to 
his heirs. 



To A. and to 
the heirs of 
his body. 



agreement of the parties, if prior to that statute a court of equity- 
would have compelled specific performance of the agreement (q). 
An express stipulation to a different effect excludes the 
implication of a tenancy from year to year, as where it is 
expressly agreed that the tenancy shall be determinable at will (r). 
The words, " so long as both parties shall please," are not incon- 
sistent with a tenancy from year to year (s). 

A lease for years is sometimes limited in the form "to A. and 
to his executors and administrators," in analogy with the limita- 
tion of an estate of inheritance " to A. and to his heirs." But 
the additional words of limitation in this case are quite super- 
fluous ; they merely denote the rule of law respecting the- 
devolution of the term, as personal estate, which would apply 
without the addition of those words (t). If a lease be made to a 
person for life, with remainder to his executors for a term of 
years, it is apparently doubtful whether the term of years rests 
in the lessee himself as well as if it had been limited to him and 
to his executors, or whether the executors take the term after his 
death as purchasers (u) . 

If a lease be made to a man and " to his heirs " for a term of 
years, it will pass as personal estate, to the executor of the lessee 
and not to the heir ; the limitation to the heirs, being wholly 
inapplicable to personal estate, is rejected (x). 

If a lease be made to a man and " to the heirs of his body " 
for a term of years (or in any other terms which expressly or 
impliedly would raise an estate tail in the inheritance), the whole 
term vests absolutely in the immediate donee in tail(^). — And it 
is the same with bequests by will : " where personal estate 
(including terms of years of whatever duration) is bequeathed in 
language which, if applied to real estate, would create an estate 
tail, it vests absolutely in the person who would be the immediate 
donee in tail, and consequently devolves at liis death to his 
personal representative and not to his heir in tail" (z). 



(y) W.ih/i T. Lonxdule, 21 Ch. D. 9 ; 
ri2 L. J. C. 2 ; Lowtlier v. Ileuver, 41 
Ch. D. 248 ; 88 L. J. G. 482 ; ZimUer v. 
Abrahams, [1903] 1 K. 1!. 577 ; 72 
L. J. K. B. 103 ; ir«;T 4'- fc. v. London 
a ('., [1904] 1 K. B. 713; 73 L. J. 
K. B. 362. 

()■) Iliohardson v. Zi//ir/ridge, i 
Taunt. 128; Morton ¥. M'lmds, L. E. 
4 Q. B. 293 ; 38 L. J. Q. B. 81. 

(.v) Doe T. Smaridije, 7 Q. B. 957. 
See Doe. v. Cox, U Q. B. 122, per 
Coleridge, J, 

(C) Anderson v. JUartindiile, 1 East, 



497 ; Shep|i. Touch, by Preston, 76. 

(?0 Co. Lit. 54 Jj, and see cases there 
cited ; Webb v. Sadler, L. R. S Ch. 419 ; 
42 L. J. C. 498. 

(,!■) Co. Lit. 388 a ; Shepp. Touch, by 
Preston, 76. 

(j/) Fearne, Cont. Eem. 461 ; and see 
Lories' X Ca-te, 10 Co. 87 b, there com- 
mented upon. 

(.-) Ware v. Pollnll, 11 Ves. 257 ; 
Waiier v. Wartcr, 2 Brod. & B. 349 ; 1 
B, & C. 721 ; Christie v. Gosling, L. R. 
1 H. L. 279. 
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A term of years may be attended with the right of renewal by 
virtue of a covenant inserted in the lease to that effect. — A 
covenant to renew a lease, with all the covenants and articles 
contained in it, does not import that the renewed lease shall 
contain a covenant for renewal ; but the covenant may in express 
terms give the right of perpetual renewal of successive leases (a). 
— A covenant for renewal runs with the land in favour of assignees 
of the lease, and against grantees of the reversion (b). 

The covenant for renewal may be expressed to be conditional 
upon the observance by the lessee of all his covenants in the 
lease, and then by breach of the covenants his right of renewal 
will be forfeited. Equity will not relieve the lessee in such case; 
por will equity relieve the lessee in case of neglect to renew 
within the appointed time, unless caused by fraud of the lessor, 
or unavoidable accident, or ignorance (c). 



Lease with 
covenant for 
renewal. 



Covenant for 
renewal runs 
with the land. 

Renewal con- 
ditional upon 
observance of 
covenant. 



Some estates, the duration of which is measured by the raising 
of money or by the satisfaction of debts out of the profits of the 
land, although uncertain in duration, yet being of the nature of 
chattel interests, in that respect, may be classed with estates for 
years. — As if a man devised land to his executors or trustees for 
payment of his debts, and until his debts were paid ; or to pay 
legacies, or raise a sum of money for portions or the like ; in 
this case the executors and trustees took a chattel interest, — for if 
they should have it for their lives, then by their death their 
estate would cease, and the debts and legacies might be unpaid, 
and the jjortions unsatisfied ; but by treating it as a chattel 
interest it devolved upon the executors of executors or trustees 
for the payment of the debts or other sums (d). 

But now by the Wills Act, 1 Vict. c. 26, s. 30, applying to 
wills made on or after 1st January, 1838, it is enacted " that 
where any real estate shall be devised to any trustee or executor, 
such devise shall be construed to pass the fee simple or other 
the whole estate or interest which the testator had power to 
dispose of by will in such real estate, unless a definite term of 



Chattel 
interests of 
uncertain 
duration. 



Devise for 
payment of 
debts. 



Devise to 
trustee or 
executor 
under the 
Wills Act. 



(«) Iggulden v. May, 7 East, 237 ; 2 
B. & P. N. E. 419 ; IJ Ves. .S25 ; Swin- 
lurne v. Milburn, 9 App. Cas. 844. 

(J) Anon., Moo. 159, pi. 300 ; Shel- 
hiirne v. BifUidph, 6 Bro. P. C. 3.56 ; 
Simpnon V. Clayton, 4 Bing. N. C. 75S. 
As to covenants running with the land, 
see Leake, Contracts, 858. As to the 
renewal of a lease by a trustee, see ante, 
p. 116. 

(c) Harries v. Bryant, 4 Russ. 89 ; 



Job V. Banister, 2 K. & J. 374 ; 26 
L. J. C. 125 ; Basthi v. Bidicrll, 18 
Ch. D. 238 ; Nicholson v. Smith, 22 
Ch. D. 640 ; 52 L. J. C. 191. 

id) Corbet's Case, 4 Co. 83 b ; Doe v. 
Simpson, 5 East, 162 ; Ackland v. Zuiley, 
9 A. & E. 879; 8 L. J. Q. B. 164; 
Ackland v. Bring, 2 Man. & G. 937 ; 10 
L. J. C. P. 297. See Carter v. Bar- 
nardiston, 1 P. Wms. 605. 
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Eight of 
entiy for 
arrears of 
rent. 



Tenant by 
elegit. 

Tenant by 
statute mer- 
chant and 
statute staple. 



years, absolute or determinable, or an estate of freehold, shall 
thereby be given to him expressly or by implication " (e). 

A grant of a rent out of land with a clause entitling the 
grantee, if the rent be in arrear, to enter or take the profits until 
the arrears be satisfied, gives, upon entry, a chattel interest, 
though of uncertain duration (/). 

Tenant by elegit holds the land until the debt is satisfied, and 
lias a chattel interest and no freehold {g). 

So, in former times, the estates of tenant by statute merchant 
and tenant by statute staple were considered merely as chattel 
interests, being a security provided for personal debts, to which 
the executor is entitled ; the law so directed their devolution, 
that the security should be vested in him to whom the debts, if 
recovered, would belong (ft). 



Section V. Tenancy at Will. 

Tenancy at will — of both lessor and lessee — of lessee only — creates no 

tenure or reversion. 
Creation of tenancy at will — with reservation of rent — possession of cestui 

que trust — possession under agreement to purchase — customary tenancy 

at will. 
Determination of tenancy at will — by the lessor — by the lessee — by death 

of lessor or lessee — under the statute of limitations. 
Tenancy at sufferance— distinction between tenancy at sufferance and at 

will. 
Statutory remedies against tenants holding over. 



Tenancy at 
will. 

Of both lessor 
and lessee. 



A tenancy at will is where a person is in possession of land let 
to him to hold at the will of both lessor and lessee, or of the 
lessor only, for the law imports from a demise expressed to be at 
the will of the lessor that it may be terminated also at the will 
of the lessee {a). 
Of lessee only. A lease or grant purporting to limit the estate to hold at the 
will of the lessee only, that is, for so long a time as the lessee 
pleases to continue tenant, is a freehold or estate for life deter- 
minable at the will of the lessee ; but the formality of livery of 



(f) See ante, p. 128. 

(/) Jemutt V. Cowley, 1 Wms. Saund. 
132. 

(jl) Co. Lit. 42 «, 43 i ; CorleVs Case, 
4 Co. 81 T>. See Underhlll v. Deverenx, 
2 Wms. Saund. 11)7, and note at p. 202 ; 
Julins V. Pink, [1900] 1 Ch. 296; 69 
L. J. C. 9S. 

(h) Butler's note to Co. Lit. 208 ft ; 2 
Blackst. Com. 162 ; Curbefs Case, 8lb; 



note to U?iderhiU v. Deveveux, 2 Wms. 
Saund. at p. 217. Abolished by 26 & 27 
Vict. c. 12.5. 

(a) B.lchardson v. Lanrjridge, 4 Taunt. 
128 ; Ball v. Ciillimore,' 2 Cr. M. & E. 
120 ; Dae v. Daries, 7 Ex. 92. See 
Davis v. Waddington, 7 Man. & G. 37 ; 
Fer7ue v. Scott, L. E. 7 C. P. 202 ; 41 
L. J. C. P. 20. 
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seisin or a deed, which would have been formerly necessary, may 
now be dispensed with if a court of equity would have compelled 
specific performance of the agreement (b). 

A tenancy at will creates no tenure ; " for tenant at will shall Tenancy at 
not do fealty, when he hath no certain estate, but may be put teuurf'''*'^'* °° 
out at the pleasure of the lessor, or he himself may determine it 
at his pleasure." — "But otherwise it is of a copyholder or tenant 
at will according to the custom of the manor, for that he is 
bound to do fealty ; and the reason is because there is a 
tenure "(c). 

Accordingly, the estate of the lessor, not being reversionary, ^o reversion. 
lay in livery only, and not in grant, so long as that distinction 
prevailed (d). Hence, also, rent reserved upon a tenancy at will, '^J ^''^^^ ^^^'' 
though distrainable of common right, is not rent service (e). 

A tenancy at will may be created by taking possession of or Creation of 
occupying land with the permission of the landlord, which may ^yfii^'^^ ^ 
be evidenced by acts of acquiescence on his part(_/). 

A tenancy at will may be made by express agreement to that Tenancy at 
effect, notwithstanding a reservation of rent payable yearly, or ^served. ^™ 
at other fixed periods ; the express limitation rebuts the implica- 
tion of a tenancy from year to year which might arise from the 
reservation or payment of the periodical rent (</). 

According to the above principles a cestui que tnist in possession Possession of 
of land with the consent of the trustee is regarded in law as in "tnist. ^"^ 
the position of tenant at will (/t) . But as an equitable title is now a 
complete answer to an action for the recovery of land by the legal 
owner of the legal estate, (t) the point is devoid of practical 
importance. A cestui que use was also deemed a tenant at will 
before the Statute of Uses (h). 

Upon the same principles a purchaser of land let into possession Possession 
by the vendor before completion of the conveyance, is regarded meuTto^pur"- 
in law as in the position of a tenant at will to the vendor (?). In di'^se. 

(Jj') Doe V. BrownP; 8 East, 165 ; Smith v. WUlla/ie, 3 C. P. D. 10; 47 

ZimUer v. Ahmhams, [1903] 1 K. B. L. J. C. P. 282. 

577; 72 L. J. K. B. 103. See Seesoti v. Qj') Richardsoiir.Liingridge,iTa,wxt. 

Burton, 12 C. B. 647 ; 22 L. J. C. P. 33. 128 ; Doe v. Cox, 11 Q. B. 122 ; Doe v. 

(e) Co. Lit. 63 a, 93 b. See per Best, Darles, 7 E.x. 89 ; Anderson v. Midland 

C. J., Garland v. Jekyll, 2 Bing. 273, Ry., 3 Ell. & Ell. 614 ; 30 L. J. Q. B. 94. 

293. (h) Freeman v. Barnes, 1 Vent. 80 ; 

(d') Co. Lit. 270 h ; 1 Roll. Abr. 292 a, Garrard v. Tueli, 8 C. B. 231 ; 18 L. J 

pi; 9. C. P. 338. 

(e) Co. Lit. 57 1). (i) Zimiler v. Abrahams, [1903] 1 

(/) Doe V. Bj}ch, 4 Man. & G. 30 ; 11 K. B. 577 ; 72 L. J. K. B. 103. 

L. J. C. P. 194 ; Doe v. Turixer, 7 M. & (7*) Lit. ss. 462, 463. 

W. 226 ; Turner v. Doe, 9 IM. & W. 643 ; {I) Right v. Beard, 13 East, 210 ; 

11 L. J. Ex. 453 ; Doe v. Carter, 9 Q. B. BxM v. CuUimore, 2 Cr. M. & R. 120 ; 

863; 18 L. J. Q. B.305; DoeY. Coombes, Doe v. Rock, i Man. & G. ,30 See 

9 C. B. 714; 19 L. J. C. P. 306. See Wiiiterbottom v. Ingham, 7 Q. B. 611. 
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Customary 
tenancy at 
will. 



equity he is considered as owner according to the terms of the 
contract (m). 

Under the law of freehold tenure, the possession of a customary 
tenant is regarded as a tenancy at will to the lord, though the 
will of the lord as to the duration of the tenancy is regulated by the 
custom ; and the rights of possession and enjoyment incident to 
the tenancy, in the absence of special custom, are the possessory 
rights of tenants at will at common law («). 



Determina- The lessor may determine the tenancy at will expressly, as by 

tenancy at a demand of possession (o), — or impliedly, by doing any acts of 
will by lessor, ownership inconsistent with the continuance of the tenancy ; as 
entering and cutting down trees, or cutting and carrying away 
stone without the consent of the lessee, or executing a conveyance 
or a fresh lease to a third party (p). — The lessor may maintain 
an action of ejectment without a formal notice to quit (q). 



Determina- 
tion by lessee. 



The lessee may determine the tenancy at will by express notice 
and quitting possession ; but a mere notice without quitting 
possession would not be sufficient as against the lessor (r). 
Transfer of the possession to another with notice to the lessor is 
a determination of the tenancy, and operates as a disseisin at the 
election of the lessor (s). " A tenant at will cannot as against 
the landlord to whom he is tenant constitute another person 
tenant at will ; but he can make a tenant at will as against 
himself" (O-- — Any acts of ownership by the lessee inconsistent 
with the mere tenancy at will, as cutting down timber trees or 
voluntarily pulling down houses, may be treated, as against him, 
as a determination of the tenancy (u). 



Determina- 
tion by death 
of lessor or 
lessee 



A tenancy at will is determined by the death of the lessor or 
of the lessee (x). And though the lease be made to the lessee to 



(m) Rose v. Watson, 10 H. L. C. 672 ; 
Mliitbt-eud S; Co. v. ^Yatt, [1902] 1 Ch. 
83.5 ; 71 L. J. C. 424. See London and 
Countif Banh v. Lewis, 21 Ch. D. 490. 

(«) 'Keyse v. Powdl, 2 B. & B. 132 ; 
22 L. J. Q. B. 305 ; Jhncser v. MitcLean, 
2 De G. F. & J. 41.5 ; 30 L. J. C. 273. 
See ante, pp. 53, 66, 157. 

(«) Lucke \. Matthews, 13 G. B. N. S. 
753 ; 32 L. J. C. P. 98 ; Doe v. Price, 9 
Bing. 356 ; Roe v. Sti'eet, 2 A. & E. 329 ; 
Pullen V. Brewer, 7 C. B. N. S. 371. 

{p) Bull v. CuUimore, 2 Cr. M. & E. 
120 ; 'Aimer v. Doe, 9 M. & W. 043 ; 11 
L. J. Ex. 453 ; Wallis v. Delmar, 29 
L. J. Ex. 276. 

{([) Demi V. RaioUns, 10 East, 261 ; 



Right V. Beard, 13 East, 210 ; Smith v. 
M'idluke, 3 C. P. D. 10 ; 47 L. J. C P. 
282. 

(;■) Co. Lit. 55 a ; Hargrave's note (15) 
to Co. Lit. 55 1). 

(.s) Bhinden v. Baiiffh, Cro. Car. 302 ; 
Pinhorn v. Sonster, 8 Ex. 763 ; 22 
L, J. Ex. 266. 

(t) Patteson, J., Doe v. Carter, 9 Q. B. 
863, 865. 

[ii) Shrewshur if s (_Countes.\) Case, 5 
Co. 13 b. 

(.(■) Dae V. RocJi, 4 Man. & G. 30 ; 
Co. Lit. 62 I/. But not by the death of 
one of joint lessors or lessees. lienstead's 
Case, 5 Co. 10 a. 
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hold to him and to his heirs at the will of the lessoi', the words (to 
the heirs of the lessee) are void ; for by the death of the lessee 
the lease is absolutely determined, and if his heir enter he is a 
trespasser {y). But it is otherwise with a tenant at will according 
to the custom of a manor, who may have an estate of inheritance 
■or any less estate by the custom («). 

Upon the determination of a tenancy at will by the lessor Eight of 
or by his death, the lessee retains the right to the emblements 
or annual crops which he has sown during the tenancy, with tor to take 
the right to enter upon the land to cut and carry them. — So, °^°^^' 
upon the death of the lessee, his executor has the same right ;' 
but if the lessee determine the tenancy by his own act, he has no 
such right (a). And upon the determination of the tenancy Andtore- 
by the lessor, the lessee has an implied licence to enter for a ™o'*'^ g°°'^^'^- 
reasonable time to remove his goods (&). 

By the joint effect of sect. 7 of the Real Property Limitation Determina- 
Act, 1833, and sect. 1 of the Eeal Property Limitation Act, 1874, *^™°^ , 
the title of a tenant at will to the land becomes absolute as will under 
against his immediate lessor and those claiming under him after v'^^-f ^'"qs °* 
the expiration of twelve years from the determination of the 
tenancy, or, if not formally determined, at the expiration of 
thirteen years next after the commencement of the tenancy ; with 
a proviso that no mortgagor or cestui que trust shall be deemed 
to be a tenant at will, within the meaning of the clause, to his 
mor.tgagee or trustee (c). If a new tenancy at will be created by 
agreement of the parties, express or implied, before the title of 
the lessee has become absolute, then a fresh period of twelve 
years from the determination of the new tenancy, or thirteen 
years from its commencement, must elapse before the statutory 
title of the lessee is complete (rf). The proviso has been extended 
to constructive trusts where the justice of the case so required (c). 

"A tenant at sufferance is he that at first came in by lawful Tenancy at 
demise, and after his estate ended continueth in possession and ^ufierance. 
wrongfully holdeth over" (f). A tenant at sufferance differs from 

(?y) Co. Lit. 62 *. {d) Day v. Day, L. R. 3 P. C 7.51 • 

[z) Co. Lit. 63 a. See ante, pp. 71, 79. 40 L. J. P. C. 3.5. 

(a) Co. Lit. 55 a, J, 56 «. (c) Wn.rrra v. Miin-aii [18941 'i 

(J) Co. Lit. 56 a. tiee Ooev. .VA'ea,/, Q. B. 648 ; 64 L. J. Q. B. 43. " 

10 B. & C. 721 ; Cornish v. Stubbx, L. k. (/) Co. Lit. 57 b. A mortgao-or who 

5 C. P. 334 ; 29 L. J. C. P. 202. continues in possession after conveyance 

(c) Bobbett v. S. E. Ry., 9 Q. B. D. of the legal estate to the raortgao-ee is 

434; Day s.Dayy'L. R. 3 P. C. 751; at law in the position of tenant 'at 

40 L. J. P. C. 35. See Briyhton (Coiy.) suiierance, unless the mortgage deed 

V. Brighton Gnariians, 5 C P. 1). 3(i8 ; provide to the contrary See ?;<«/ 

Midland Ry. v. Wriyht, [1901] 1 Ch. Sect. VIZ. "Mortgage," i.n 211 212 ' ' 
738; 70 L.J. C. 411. 
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a disseisor in that his original entry is lawful, and from a- 
tenant at will in that his holding over, after the determination 
of his original term, is wrongful (g). The principle that it is- 
competent to a person to waive a tort is applicable to this branch 
of the law, and it is open to the landlord by the acceptance of 
rent as rent, or other acts, to convert the tortious holding into a 
lawful one (/()• The landlord, however, is permitted to explain his 
acts, and the acceptance of rent is not conclusive to bind him («). 
The position of the tenant is different. To allow him to plead 
that he was merely tenant at sufferance would be to allow him 
to plead his own wrong or default, which the law never allows,, 
and it would seem that unless the landlord has elected to treat 
the holding over as a trespass, he is entitled at any time to- 
affirm a new tenancy (k). 

If the tort is waived, the tenant at sufferance becomes tenant 
from year to year, the term being deemed to commence upon the 
day corresponding with that upon which the former term com- 
menced (Q. Prima facie the other incidents of the original 
demise remain in force so far as they are applicable to a tenancy 
from year to year, but this is not necessarily the case, and the 
actual terms of the new tenancy may be given in evidence {m). 
If either party could maintain an action for specific performance 
for a new term, and not merely a tenancy from year to year, the 
agreement in this respect would now be given effect to in all 
courts (n). The landlord may rightfully enter or maintain an 
action of ejectment against a tenant at sufferance without any 
demand of possession, but he must enter before he can maintain 
an action of trespass (o). After the lapse of twelve years without 
payment of rent a claim to the land by the landlord or by those 
claiming under him would be barred as against a tenant at 
sufferance (^9). 



(f/) Co. Lit. 57 i, 270 i ; Butler's note L. J. Ex. S7 ; Oiniish v. Stuhhs, L.- R. 

to Co. Lit. 270 b. 5 C. P. 33i ; 39 L. J. C. P. 202 ; 2Iaiiiii 

Qi) Bislwj) T. IJmciinl, 2 B. & C. 100 ; v. Smith, L. E. 9 Ex. 50 ; 43 L. J. Ex. 

Dinifial V. McCarthi/, [1893] 1 Q. B. 42. 

736; 62 L. J. Q. B. 462. («) ZhuUer v. Ah-almms, [1903] I 

(/■) lUs V. IHcharduni, 9 A. & E. K. B. 577 ; 72 L. J. K. B. 103. See 

849 ; 8 L. J. Q. B. 12(; ; Doe v. Cnigo, Keith v. Gaiicia ^- Co., [1904] 1 Ch. 

6 C. B. 90; 17 L. J. C. P. 263. 774 ; 73 L. J. G. 411. 

(ZO Per Lord Bsher, M. E., Dimgal y. (0) Co. Lit. 57 b ; Thunder v. Belcher, 

.VeCarihy, [1893] 1 Q. B. 736, 741 ; 62 3 East, 449; Doe. v. Quifflei/. 2 Camp. 

L. J. Q. B, 462. 505 ; Boe v. Bay, 2 Q. B. 147 ; 12 L. J. 

(Z) lielli/ V. Patterson, L. E. 9 C. P. Q. B. 8(!. 

681 ; 43 L. J. C. P. 320 ; Boiigal v. (^) Eeal Property Limitation Act, 

McCuHhy, [1893] 1 Q. B. 7,36; 62 1833, s. 8; Eeal Property Limitation 

L. J. Q. i'.. 462. Act, 1874, s. 1 ; ArchhoU v. Scvlhj, 9 

(»0 Hyatt V. Grillifhs, 17 Q. B. BOS ; H. L. C. 360 ; Re Jolly, [1900] 2 Ch. 

Oalde.ij V. Monck, L. E. 1 Ex. 159 ; 35 616 ; 69 L. J. C. 661. 
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Eemedies have been given by statute against tenants holding Remedies by 
over, besides the ordinary remedies for the recovery of possession, ^g^tast hold- 
By the statute 4 Geo. II. c. 28, s. 1, any tenant for term of hfe lag over,— 
hves or years, or other person coming into possession under such 
tenant, who shall wilfully hold over after the determination of 
such term, and after demand made and notice in writing given 
for delivering the possession, is made liable to pay to the person 
kept out of possession double the yearly value of the lands for 
the time they are detained. And by the 11 Geo. II. c. 19, s. 18, Double rent, 
any tenant who shall give notice to quit, and shall not accord- 
ingly deliver up possession at the time in such notice, is made 
liable to pay to the landlord double the rent during the lime he 
shall continue in possession (q). 



Section VI. Conditional Limitations and Conditions. 

§ 1. Conditional limitations. 

§ 2. Conditions. 

§ 3. Construction and application of conditions. 

Estates in fee simple, fee tail, for life and for years are Estates deter- 
distinguished, as above explained, by the limits prescribed for conditiousf 
their duration, and they regularly determine upon attaining 
their respective limits, namely, failure of heirs or of issue, death 
of the person by whose life the estate is limited or lapse of time. 
They may, however, be subjected to conditions by force of which, 
without losing their distinctive character, they may be determin- 
able without attaining their regular limits of duration. Estates 
thus made conditionally determinable form the subject of this 
section. 

Estates may also be limited to ari.se upon conditions ; and £!states 
according to their effect as giving rise to or determining the conditions. 
estate, conditions in general are distinguished as conditions 
2}reccdcnt and conditions subsequent (a). But conditions precedent 
do not affect the limitation of the estate in respect of quantity or 
duration ; they relate only to the time of commencement or 
vesting of the estate, and therefore belong to the second chapter 
of this part, which treats of the limitation of future estates. 

(l7) Cohb V. Stokes, 8 East, 358 ; («) Co. Lit, 201 a,. See Re Green- 

Sotdshj V. Kering, 9 East, 310 ; Aiider- wood, [1903] 1 Ch. 749 ; 72 L. J. C. 

son V. iVldland Mi/., 3 EU. & EU. 614 ; 281, 
30 L. J. Q. B. 94. 

L.P.L. M 
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Conditions 
subsequent. 



Conditions precedent giving rise to future estates occur in con- 
tingent remainders at common law, in limitations by way of 
springing and shifting uses, and in executory devises (h). 

It may be observed that conditions precedent giving rise to 
future estates may operate indirectly as conditions subsequent 
relatively to the preceding estate by defeating it ; upon the 
happening of the conditional event they displace the preceding 
estate, and are substituted for it. But they are not on that 
account brought within the scope of the present section, because 
they are altogether extraneous to the limitation of the preceding 
estate (c). 

Those conditions only which enter into the limitation of the 
estate as to quantity or duration, and render it determinable, 
or conditions suhseqitent, have here to be considered. With 
respect to these it may be further incidentally observed that 
they may be annexed to future estates, vested or contingent ; so 
that they may operate upon estates in remainder and determine 
them before they become vested in possession (d) ; and they may 
operate upon contingent estates before they become vested in 
interest (e). 



The conditions subsequent, which are the subject of this 
section, appear in the two forms of conditional limitations and 
conditions of re-entry, or conditions strictly so called at common 
law, which forms of condition, as they differ essentially in their 
respective modes of operation, require to be treated separately. 

A conditional limitation operates to determine the estate by 
the intrinsic force of the limitation ; in the event prescribed 
Conditions of by the terms of the condition the estate ceases. A condition 
operates by reserving a right of re-entry (or in some cases it may 
be some other mode of defeating the estate) to the grantor and 
his heirs ; in the event prescribed, the estate becomes defeasible 
by entry, but until entry the estate continues (/). 

Accordingly this section is divided into sub-sections, treating 
(§ 1) of conditional limitations and (§ 2) of conditions of 
re-entry, or conditions strictly so called ; and there will remain 
to be noticed some rules and doctrines of law relating to the 



Conditional 
limitations. 



re-entry. 



(i) See ante, pp. 33, 50, 88. 

(fi) See Bue v. Ei/rc, 5 C. B. 713 ; 
Robinsun v. Wood, 27 L. J. C. 726. 
And see Fearne, Cont. Rem. 272, on the 
eiiect of executory devises as condition- 
ally determining the preceding estate. 

((i) Lamharde T. Peach, i Drew. 553 ; 
28 L. J. C. 569 ; Muggeridge's Settle. 



ment, Johns. 625 ; 29 L. J. C. 288. 

(/) Egerton v. Brownlotv, 4 H. L. C. 
1; he Greenwnud, [1903] 1 Oh, 749; 
72 L. J. C. 281. See Re Exmowth 
(Vise), 23 Ch. D. 158; 52 L. J. C. 
420. 

(/) See the distinction explained, 
Ijost, p. 168. 
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construction and application of conditions in general which may 
be conveniently treated separately and which will constitute the 
matter of the third sub-section. 



1. Conditional Limitations (a). 



Fee simple conditional. 

Fee tail with proviso for cesser — proviso for partial oesse.f void — proviso 

for cesser may be barred. 
Estate for life witli conditional limitation — proviso for cesser on alienation 

— estate for life terminable at will. 
Estate for years determinable upon life or lives — term determinable by 

notice — proviso for cesser of satisfied terms — cesser by statute — 

assignment of satisfied terms to protect .i purchaser. 



At the common law an estate in fee simple might be made Fee simple 



determinable by a conditional limitation, so that upon the 
happening of a certain event the estate ceased (i). 

The limitation " to A. and to the heirs of his body," or " to A. 
and the heirs male of his body," created by the common law a 
fee simple conditional. The estate was a fee simple in quality ; 
but as to quantity or duration it was determinable by the failure 
of issue or issue male. — Such limitations were converted by the 
statute De danis into fees tail; but where that statute did not 
apply, as was the case with land of customary tenure, such 
limitations, unless there were a special custom of entail in the 
manor, were, and they still are, construed to give a fee simple 
conditional, as at common law (c). 

Other ancient instances of fees simple conditional or determin- 
able by the terms of their limitation may be found ; but no such 
limitations could be made of freehold lands after the statute of 
Quia emptores, which prevented the creation of any seignory to 
which an escheat of the fee, upon the determination of the estate, 
could attach. Since that statute conditional limitations annexed 
to a fee simple are, as such, simply void of effect, and the estate 
is absolute {d). 



conditional. 



Fee simple 
conditional 
upon issue. 



An estate tail may be created with a conditional limitation, or, Fee tail with 
as it is here commonly called, a proviso for cesser, so that in a ^^^"^^f" 



(a) As to the various meanings which 
have been suggested for this expression, 
eee Be Dagdale, 38 Ch. D. 17ii ; Sug- 
den'a note to G-ilb., Uses, p. 173 ; Foarne, 
Cont. Rem. c. i. s. 3, and Butler's 
note (h), lb. ; Butler's note (1) to Co. 
Xiit. 203 h \ Fearne, Cont. Kem. 272 ; 
Sanders, Uses, 150 ; Preston, Shep. 



Touch. 117 ; and see Preston's defini- 
tion of a limitation given ante, p. 117. 

(.*) Co. Lit. 16, 18 ffl, 19 i ; Elivard 
Sei/mi)i''s Case, 10 Co. 97 b ; see aide, 
p. 24. 

(c) lb. ; see ante, pp. 25, 26. 

(li) See ante, p. 25 ; Collier v. Walters, 
L. R. 17 E4. 252 ; 43 L. J. C. 216. 

M 2 
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Examples o£ 
proviso for 
cesser. 



Proviso for 
partial cesser 
void. 



Proviso may 
be barred. 



certain specified event the estate tail ceases, and the reversion 
or next vested estate in remainder takes effect in immediate 
possession (c). 

Instances occm- in settlements in which estates tail are limited 
with the proviso that if the tenant in tail in possession shall 
refuse or neglect to take the name and arms of the settlor, the 
estate tail shall cease and determine as if he were dead and there 
were a failu re of issue inheritable under the entail (/). A like 
proviso is sometimes used to determine the estate tail, if 
the tenant in possession shall neglect to reside upon the 
land ig), or if he shall become entitled to some other settled 
estate (/<)■ 

A proviso that in a certain event an estate tail shall cease as 
if the tenant in tail were dead is void ; because an estate tail 
does not determine on death of the tenant in tail, but on death 
witltoiit issue, and because tlie proviso is uncertain in effect as to 
the intended destination of the property at his death. An estate 
tail cannot be limited to cease as to a tenant in tail only or 
during his life only, and to continue as to the other issue in tail ; 
for such a limitation would be repugnant to the estate to which 
it is annexed (i) . In the case of a will, the Court would probably 
supply the words "without issue" in order to effectuate the 
intention (/c). 

A mere direction in a will that devisees shall take the name 
and arms of the testator or the like, without words divesting the 
estate in case of non-compliance, will not operate as a conditional 
limitation, unless it must be necessarily so construed in order to 
effectuate the testator's intention (Z). 

The power of disposition of a tenant in tail, extending to the 
creation of a fee simple absolute as against all persons claiming 
under or after the determination of the estate tail, is not 
restricted by a proviso for cesser ; but such a proviso, in common 
with all other limitations operating subsequently upon the estate, 
may be barred by a disentailing assurance executed in the jjroper 
form (»()• 



(e) Portingtotis Ciisr, 10 Co. 3(; ; 
Due V. Scarhuruvfih (^Eiirl), 3 A. & E. 
2 ; 4 L. J. K. 11. 172. As to limitations 
over in such cases, see /yo.sY, Chap. II., 
iScct. II., " Shifting Uses." 

(/) Mfiirirl; v. L<,irs, L. R. 9 Ch. 
237 ; 43 L. J. U. 521. iSee Law I'liion 
and Crown liixve. v. Hill, [1902] A. 0. 
263 ; 71 L. J. C. G02. 

(17) Johnson V. Follicles, L. E. 5 Eq. 
2G.s' ; 37 L. J. C. 2(J0. 

(A) Doe V. Yates, 5 B. & Aid. 544 ; 



Jlc (nrrnwooil, [1903] 1 Oh. 749. ,See 
Fearne, Gont. Kem. 254, n. (e). 

(0 Corhefs Case, 1 Co. 83 1) ; JJild- 
iiuii/'s ('«.<(', 6 Co. 40 a; GulUrer v. 
Asiihy, 4 Burr. 1929 ; Di-adley v. 
Pc'i.roto, 3 Vcs. 324 ; Tud. L. C. Conv. 
514. 

(A') See 1 Jarman on M'ills, 8(12. 

(/) (luUirer v. AsUii. 4 Burr. 192!) ; 
1 ■«'. Bl. C07. 

(;«) See ante, p. 27. See Doe v. 
Scarhorough {Eiirl), 3 A. & E. 897. 
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All estate for life may be made determinable by a conditional Estate for life 
limitation ; — as, if an estate be granted to a woman so long as ditionaUimi- 
slie is mimarried, or until marriage, or during widowhood ; tation. 
or to a husband or wife during the coverture ; or for any like 
uncertain duration included in the life which determines the 
estate upon the happening of the event mentioned, the next 
vested estate in remainder then takes effect, and intervening 
contingent remainders, it any, are excluded ()i). 

An estate for life may be limited to determine on alienation ; Proviso for 
or upon charging or attempting to charge the estate, or the rents aUenattoi etc. 
and profits ; so it may be limited to cease upon bankruptcy or 
insolvency (o). But while a provision contained in a settlement 
•of the settlor's own property determining his interest upon 
■alienation by him is valid (jj), a provision in a similar settlement 
determining his interest upon his bankruptcy is invalid {q). An 
attempt to fetter the right of a tenant for life to exercise his 
statutory powers of alienation is invalid by force of sect. 51 of 
the Settled Land Act, 1882 (?•)• Conditions in restraint of aliena- 
tion cannot be annexed to an estate tail or an estate in fee 
simple, and in such cases they are void and inoperative, as being 
repugnant to an inseparable incident of the estate (s). 

A lease for an uncertain term determinable at the will of the Estate for life 
lessee only, executed in a manner to convey the freehold, is an ^^ ^iU.™^ ^ 
estate for life determinable accordingly (t) . A lease for an 
uncertain term purporting to be determinable at the will of the 
lessee, but not conveying the freehold, as where there was no 
livery of seisin or other sufficient conveyance of the freehold, was 
determinable also at the will of the lessor, and created at law 
only a tenancy at will(«). A lease determinable at the will of 
the lessor is necessarily not a freehold ; and in the absence of 
any other limitation it is a tenancy at will, and is determinable 
by the lessee also (x). 

(«) Jones V. Junes, 1 Q. B. D. 279 ; He Detmold, 40 Ch. D. 585 ; 58 L. J. 

45 L. J. Q. B. 166 : Be Hope Johnstone, C. 495. 

[]9ii4] 1 Ch. 470; 73 L. J. C. 371 ; Qf) Hir/inbotltant v. Holme, 19 Ves. 

Co. Lit. 42 ,(, 214 a; Dickson's Truxts, 88; Wilsmi v. Greenicuud, 1 Swanst. 

1 Sim N. S. 37 ; see Chapiiian v. Per- 471. See Uachbdosh v. Pogose, [1895] 

Mrs, [1905] A. C. 108 ; 74 L. J. C. 331. 1 Ch. 505 ; 64 L. J. C. 274. 

As to the validity of limitations over (;•) -H« Ames, [1893] 2 Ch. 479 ; 62 

upon marriage, see Modey v. Mennold- L. J. C. 685 ; Its Sinit/i., [1899] 1 Ch. 

son, 2 Hare, 570 ; [1895] 1 Ch. 449 ; 331 ; 68 L. J. C. 198. 

AUen V. Jackson, 1 Ch. D. 399 ; Re (s) lie Maoku, 21 Ch. D. 838 ; Re 

W/iiting's Settlement, [1905] 1 Ch. 96 ; Dugdale, 38 Ch. D. 176 : 57 L. J. C. 634. 

74 L. J. C. 207. (0 See ante, p. 156. 

(o) Brandon v. Bohinson, 18 Ves. (w) Co. Lit. 55 « ; but it may give an 

429 ; Wilkinson v. Wilkinson, 1 Swanst. interest in equity. See King's Lease- 

515. See Craven v. Brady, L. B. 4 Ch. holds, L. E. 16 Eq. 521 ; ZimUer v. 

296 ; 38 L. J. C. 345. Abrahams, [1903] 1 K. B. 577; 72 

{p) Brooke v. Pearson, 27 Beav. 181 ; L, J. K. B, 103. 

Knight v. Browne, 30 L. J. C. 649 ; (x) See ante, p. 156. 
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Lease for 
years deter- 
minable upon 
life or lives. 



Lease during 
minority. 

Term deter- 
minable by 
notice. 



Proviso for 
the cesser of 
satisfied 
terms. 



An estate for years may be made determinable by a conditional 
limitation, as the continuance of a life or lives or other uncertain 
event. Thus, a lease for 100 years, if A. shall so long live, 
creates a term of years determinable upon the death of A. ; and 
upon the death of A. there is no residue of the term, though 
there may be a residue of the years, so that a limitation over for 
the residue of the term is void, unless by term is meant the time 
and not the interest iy). A lease for so many years as A, shall 
live, not being limited by any certain period, is not an estate 
for years, but a freehold or an estate for life {z). — An estate for 
100 years, if A. and B. shall so long live, determines upon the 
death of either of them ; but an estate for the lives of A. and B. 
continues until the death of the survivor (a). 

A lease during the minority of A. is a lease for the number of 
years A. wants of twenty-one, if he shall so long live (5). 

An estate for years certain may be made determinable by 
notice to be given by either party (c) ; but a lease for so long 
as the lessee pleases to continue tenant, being otherwise 
unrestricted, is an estate for life terminable at the will of the 
lessee (d). 

A proviso for cesser is often applied to long terms of years 
created for various purposes, with the object and effect of making 
the terms to cease when the purposes of their creation have been 
satisfied. The terms referred to are used for the purpose of 
securing the payment of sums of money, as debts upon mort- 
gage, or the sums to be raised for the jointures of widows and 
the portions of children in family settlements. The term is 
vested in trustees upon trust to raise and pay the charges 
imposed, and, subject thereto, upon trust for the owners of all 
other estates in the land in the order of their limitation, or, 
as it is called, upon trust to attend the inheritance. 

A term settled in this manner does not interfere with the 
beneficial ownership of the land until the occasion of the 
charge arises, and it then affords the ready means of raising 
the sum charged by an actual receipt of the rents and profits, 
or, if necessary, by a sale or mortgage. The efficacy of the term 
for this purpose by reason of the length, which is sometimes 
extended to 500 or 1000 years, is equivalent to the fee simple, 
while, being only a chattel interest, it in no way interferes 



(j/) Wright v. CaHwrigld, 1 Burr. 
282 ; Co. Lit. i.5 h. 

(--) Sreicer v. Hill, 2 Anstr. 413 ; Co. 
Lit. 42 a, 45 b. 

(a) BrvdneVs Case, ,5 Co. 9 u. 

(*) Bath's iBpr) Case, 6 Co. 35 h ; 



see Boraston's Case, 3 Co. 19 a. 

(c) JDoe V. Baker, 8 Taunt. 241. See 
ante, p. 152. 

(d') ZiiiMer v. Abrahams, [1903] 1 
K. B. 577 ; 71 L. J. K. B. 103. 
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with the limitation, transfer, or devolution of the freehold 
subject to the term. 

Formerly, if there were no express proviso for cesser upon the Satisfied 
pm-poses of the term being satisfied, the term, unless exhausted dant upon Uie 
by those purposes, and unless surrendered to the tenant of the inheritance. 
freehold (and after lapse of time such a surrender might l)e 
presumed), continued as attendant upon the inheritance, and 
entitled the immediate freeholder to the beneficial interest ; and 
if not expressly declared to be attendant in its original creation, 
it became so by construction of equity. 

But the term is now disposed of by the Satisfied Terms Act, Cfess«r of satis- 
1845, which enacts by sect. 2, "that every term of years now statute, 
subsisting or hereafter to be created, becoming satisfied after 
31st December, 1845, and which either by express declaration 
or by construction of law, shall after that day become attendant 
upon the inheritance or reversion of any lands, shall imme- 
diately upon the same becoming so attendant absolutely cease 
and determine " (e). 

Sect. 1 of the statute provided in like manner for the cesser Assignment of 
of terms which upon the 31st December, 1845, were attendant to'piotect'™^ 
upon the inheritance, except as to tlie protection to which any purchaser. 
person might then be entitled therefrom. The protection in 
question was obtained by a purchaser or mortgagee of the 
inheritance procuring an assignment of the term to be made 
to a trustee on his behalf, instead of taking an assignment to 
himself whereby it would become merged and cease. He had 
then the protection of the prior title of the term against any 
intervening dealings with the inheritance of which he had no 
notice (/). 

(e) 8 & 9 Vict. c. 112. See Carson's 47; Wymi v. Williams, 5 Ves. 130; 

E. P. Stat. pp. 522 et seq. Maundrell v. Maundrell, 10 Ves. 216, 

(/) Willuiighhy v. Willuughly, 1 270. 
T. a. 7t)3 ; GoodtUle v. Junes, 7 T. K. 
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§ 2. Conditions. 

Condition— distinguished from conditional limitation — words of limitation 

— words of condition. 
Condition annexed to freehold — operates by entry or claim. 
Condition annexed to leasehold— requires no entry unless so stipulated — 

construction of conditions in leases. 
Condition can be reserveil only to the grantor and his heirs — was not 

assignable at common law — distinction as to the reversion upon a 

conditional limitation. 
Waiver of condition — cannot be retracted — cannot operate after avoidance 

— effect of writ in ejectment as election to avoid. 
Effect of entry In avoiding the estate — effect upon mesne estate and 

charges — upon remainders and ulterior limitations. 
Conditions implied in tenure — expressed in the grant — effect of the statute 

Quia emptores. 
Conditions in mortgages at common law — equity of redemption. 
Conditions in leases for payment of rent — for performance of covenants. 



Condition 
distinguished 
from condi- 
tional limita- 
tion. 



Distinction in 
construction. 



A condition, strictly so called, differs in operation from a con- 
ditional limitation. An estate upon condition is not void, but 
voidable only by entry or claim under the condition; and unless 
the right of avoidance is exercised the estate continues. A con- 
ditional limitation determines the estate ipso facto by mere force 
of the terms, leaving, in the case of particular estates, the next 
vested remainder, or the reversion, to take effect in immediate 
possession (a). 

Hence it may be observed that a condition annexed to an 
estate \Yith a conditional limitation, purporting to defeat the 
estate in the same event which determines it by the express 
limitation, as in the case of a gift to a man in tail, and if he die 
without heirs of his body, that then the donor and his heirs 
shall re-enter, would be inoperative and therefore a void con- 
dition (ti). 

It has been said that the distinction between words of limita- 
tion and words of condition lies in the terms used ; btit it is, 
perhaps, more correct to say that it depends rather upon the 
intention and effect than upon the exact letter of the words (c). 



(«) Co. Lit. 214 J ; Shepp. Touch, by 
Pre^ton, Ch. vi. As to the accelci'ation 
of the remainder, see Lanthurde v. 
Pcuch, 4 Drevi. f.r,:i ; 28 L. J. C. 569 ; 
a remainder which is contingent at the 
time the conditional limitatKjn lakes 
effect, fails altogether, unless saved by 
the Contingent, Kemainders Act, 1877; 
see ante, p. S4. 



(i) Co. Lit. 224 l. But a condition 
may have a more extensive effect than 
a condilii^nal limitation, by defeating 
all the estates in remainder limited 
under the same feoffment or grant, see 
piixt, p. 173. 

ty) Pmitngtoris Case, 10 Co. 41 ; 
Shepp. Toucli. by freston, p. 121 ; 1 
Sanders, Uses, 155. 
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Apt words of limitation are : — " durante, as durante vidmtate 
or durante vita, etc. — dum, as dum sola fuerit, — dummodo, as 
dummodo solveret talem redditiun, — quaindiu, as quamdiit se bene 
gesserit, quamdiu the grantor shall be dwelling upon the manor, 
— and so by these words, donee, qnousque, usque ad, tamdiu, 
idiicunque " {d). 

Words of condition are, sub conditione, proviso, ita quod, si 
■contlngat, etc. (e). And " it is to be observed that many words 
in a will do make a condition in law, that make no condition in 
a deed " (/). 

There is a difference in the operation of a condition annexed 
to a freehold, and a condition annexed to a lease for years, 
arising from the difference in quality of those estates. A free- 
hold estate commencing, at common law, by livery cannot be 
divested under a condition without a resumption of the seisin 
by entry, hence the condition, though expressly worded that 
iipon a certain act or event the estate shall cease and be void, 
imports only that a right of entry is given to avoid it ; the estate 
does not become ipso facto void under the condition, but voidable 
only by entry (<;). 

" Eegularly, when any. man will take advantage of a condition, 
if he may enter he must enter, and when he cannot enter he 
must make a claim, and the reason is, for that a freehold and 
inheritance shall not cease without entry or claim "(/t). 

The claim above referred to applies to things which do not lie 
in hvery and of which there can be no entry or possession. 
Thus, " of a reversion or remainder, of a rent or common or the 
like there must be a claim before the estate be revested in the 
grantor by force of the condition, and that claim must be made 
uj^on the land. A fortiori, in case of a feoffment which passeth 
by livery of seisin, there must be a re-entry by force of the 
condition before the estate be void " (i). 



Words of 
limitation. 



Words of con- 
dition. 



Condition an- 
nexed to free- 
liold requires 
re-entry. 



Or claim. 



(rZ) Co. Lit, 234 S, 235 « ; Porti/igfoii's 
Cas,', 10 Co. 41 * ; Be Moore, 39 Ch. D. 
116 ; 57 L.J. C. 936. 

('-) Cromwe.Ws (Loni) Case, 2 Co. 
69 *; PoHlngton's Case, 10 Co. 42 J; 
Doe V. Wtitt,'8 B. & C. '308 ; Cartivrifiht 
T. Cartwritjht, 8 De G. M. & G. 982. 
And see the rules for distinguishing and 
construing conditions stated, Shepp. 
Touch, by Preston, p. 121. 

( f) Co. Lit. 236 b ; and see 2 Jarman, 
Wilts, 841. 

{if) Co. Lit. 214 J ; Pennants Case, 3 
Co. 64 a ; notes to Buppa v. Mayo, 1 
VVms. Saund. 441. 

(/t) Co. Lit. 218 a. A freehold may 



cease or end {pso facto under a con- 
d'ltionul liniilat'ioii by the terms of its 
creation. Hee Co. Lit. 214 ; ante, 
p. 163 et seq. 

(J) Co. Lit. 218 « ; in the case of a 
rent charge out of the grantor's own 
land U|)on condition, if the condition be 
broken, the grantor being in possession 
need make no claim upon the land ; 
the law will adjudge the rent void 
without any claim, lb. The statute 
enacting that corporeal hereditaments 
shall now lie in grant applies in terms 
only "as regards tlie conveyance of the 
immediate freehold,"' and though it dis- 
penses with livery to commence an 
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Condition 
annexed to 
lease for years 
does not re- 
quire entry 
unless so 
stipulated. 



Construction 
of conditions 
in leases. 



Prorviu 
operating as a 
condition. 



" A lease for years may begin witljout ceremony, and so ma3r 
end without ceremony," being at common law a mere matter of 
contract. Therefore a condition to defeat it does not require an 
actual entry, unless expressly stipulated for {k). According to 
the older cases, a condition that in a certain event a lease should 
cease or be void was construed as a conditional limitation, and 
the term treated as ipso facto void ; but the later cases show that 
in these circumstances the condition is construed to render the 
lease voidable at the option of the lessor, who must give notice, 
or do some other act showing his intention to avoid it(Z). If 
the view expressed in the earlier cases had prevailed, it would 
have permitted the lessee to put an end to the term by his own 
default. And where a right of re-entry is expressed to be given 
upon an antecedent notice, the election of the lessor to resume 
possession is finally exercised by notice given, and it is unneces- 
sary to make an actual entry {m). 

" In a lease for years no precise form of words is necessary to 
make a condition. It is sufficient if it appear that the words 
used were intended to have the effect of creating a condition. 
They must be the words of the landlord because he is to impose 
the condition " («)■ — " And so it is if a man by indenture letteth 
lands for years, provided always, and it is covenanted and agreed 
between the said parties, that the lessee shall not alien, and it 
was adjudged that this was a condition by force of the froviso, 
and a covenant by force of the other words " ip). — And it is laid 
down as " a general rule that where a proviso is that the lessee 
shall perform or not perform a thing, and no penalty to it, this 
is a condition, otherwise it would be void ; but if a penalty is 
annexed, it is otherwise " {p). 



Condition can 
be reserved 
only to the 
grantor and 
his heirs. 



A condition can be reserved in a conveyance at common law 
only to the grantor or lessor of the estate and to his heirs, and 
to no other person (g). If a devise be made by will upon con- 
dition, the heir of the testator would be entitled to enter upon 
breach of the condition ()). A condition may be reserved upon 



estate of freehold, it does not affect the 
rule requiring an actual entry to revest 
the freehold under a condition. See 
ante, p. 36. 

Qi) Doe V. Balur, 8 Taunt. 241 ; Co. 
Lit. 214 h. See Liddy v. Kennedy, 
L. E. .5 H. L. 134, 151, 154. 

(0 Rede «. Fan-, 6 M. & S. 121 ; 
Hartsliorne v. Watson, 4 Bing. N. C. 
178 ; 3/oiire v. Ullcoats Mining Co., 
[1908] 1 Ch. 575; notes to Xiw^/ia v. 
Mayo, 1 VVms. Saund. 442. 



{ni) Liddy v. Kennedy, L. E. 5 H. L. 
134. 

(?() Doe v. Watt, 8 B. & C. 308, 315 ; 
Doe \. Phillips. 2 Bing. 13 ; Doe v. 
Kennard, 12 Q. B. 244. 

(w) Co. Lit. 203 b ; Doe v. Watt, 8 
B. & C. .S08. 

{]>) Doe V. Watt, 8 B. & C. 316, and 
see the cses there cited. 

iq) C.I. Lit. 214 a, 379 a ; Fitchet v. 
Adams, 2 Stra. 1128. 

(r) See Doe v. Pearson, 6 East, 178. 
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a conveyance in fee simple, leaving no reversion ; or upon an 
assignment of a term of years, leaving no reversion (s). 

A condition was not assignable at common law, either with Condition not 
or without a reversion ; but it was made to pass with a rever- ^omnion ]\w 
sion in certain cases by 32 Hen. VIII. c. 34 (t) ; and by 8 & 9 
Vict. c. 106, s. 6, " a right of entry, whether immediate or 
future, and whether vested or contingent, may be disposed of 
by deed." 

Hence arose a diversity, as stated by Coke, " between a con- Distinction as 
dition that requirefch a re-entry, and a limitation that ijyso facto upon^cond^ 
determineth the estate without any entry. Of this first sort no tional limita- 
stranger shall take any advantage, as hath been said. But of 
limitations it is otherwise. As if a man make a lease qiiousque, 
that is, until J. S. come from Eome, the lessor grant the rever- 
sion over to a stranger ; J. S. comes from Rome, the grantee 
shall take advantage of it and enter, because the estate by 
express limitation of it was determined. So it is if a man make 
a lease to a woman quamdiu casta vixerit, or if a man make a 
lease to a widow, si tamdiu in ptirci viduitate viveret. So it is if 
a man make a lease for 100 years if the lessee live so long, the 
lessor grants over the reversion, the lessee dies, the grantee may 
enter, causa qua supra " (u). 

The forfeiture under a condition is waived and dispensed with. Waiver of 
if the grantor or lessor, after having knowledge of the grounds 
of forfeiture, does any act unequivocally affirming the con- 
tinuance of the estate or tenancy ; as by accepting, suing for, 
or claiming rent subsequently accruing due (r). Distraining for 
rent may have the same effect of affirming the tenancy, because 
it is only justifiable during the continuance of the tenancy or 
(by the statute 8 Anne, c. 14, s. 6,) within six months after its 
determination (x). 

Such acts of waiver of the forfeiture operate as an election Cannot be re- 
not to avoid the estate, which when once made and duly expressed 
cannot be retracted ; according to the maxim " quod semel placidt 
in electionibus amplins displicere non potest" {y). But they operate 

OO Co. Lit. 202 a, 202 * ; Doe v. Bate- Nicholl, i C. B. N. S. 376 ; Croft v. 

mail, 2 B. & Aid. 168. Lumley, 5 E. & B. 648. See notes to 

(it) As to this statute and when it Dumpor's Case, 1 Smith, L. C. 32, and 

applies, see Siiencer''s Case, 5 Co. 16 ; Duppa v. Mayo, 1 Wms. Saund. at 

1 Smith, L, C. 52 ; notes to Duppa v. p. 444 et seq. 

Mayo, 1 Wms Saund. 449 ; Leake, (») Ward v. Day, 4 B. & S. 337 ; 33 

Contracts, 8.58. L. J. Q. B. 3 ; Grimwood v. Moss, L. E. 

(?0 Co. Lit. 214 J ; Manning's Case, 7 C. P. 360. See Cox v. Leigh, L. R. 9 

8 Co. 95 h. Q. B. 333 ; 43 L. J. Q. B. 123. 

(■u) Doe V. Allen, 3 Taunt. 78 ; Doe v. (?/) Jones v. Carter, 15 M. & W. 718 ; 

Direh, 1 M. & W. 402 ; Deii-dy v. Croft v. Lumley, 5 E. & B. 648 ; 6 
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Waiver can- 
not operate 
after ayoid- 
«nce of the 

•estate. 



Effect of 
■ejectment as 
■election to 
.avoid. 



Kntry avoids 
tlie estate of 
tlie grantee, 
and revests it 
in the grantor. 



Cannot avoid 
it in part 
only. 



only upon past breaches or forfeitures ; and if the breach be a 
continuing one, a subsequent breach will give a new right of 
entry {z). 

On the other hand, where the election is duly made by entry 
or otherwise to avoid the estate, or where it becomes i2}so facto 
void under the condition or limitation, no acceptance of rent or 
other act of waiver can afterwards revive or continue it (a). But 
such acts may be evidence of a new tenancy (b). 

The service of a writ of ejectment, by treating the tenant as a 
trespasser, operates as a conclusive election to avoid a lease, and 
it may be referred back to the earliest breach or ground of 
forfeiture upon which the plaintiff relies in support of the action. 
It therefore precludes the lessor from suing for subsequent rent 
or subsequent breaches under the lease. And, on the other 
hand, it prevents any subsequent act, as distraining for or 
accepting the rent in arrear, from operating as a waiver of the 
forfeiture upon which the ejectment is founded (c). 

Upon entry the estate to which the condition is annexed is 
avoided, and the original estate of the grantor or lessor is 
revested in him or in his representatives so far as the circum- 
stances permit. " Eegularly it is true that he that entereth for 
a condition broken shall be seised in his fu'st estate, or of that 
estate which he had at the time of the estate made upon condi- 
tion, but yet this faileth in many cases: — 1. In respect of 
impossibility, — 2. In respect of necessity, — 3. In respect of some 
collateral qualities " (d). 

But the riglit of action remains on covenants in a lease for 
arrears of rent or breaches committed before re-entry ; and it 
was so held notwithstanding the proviso expressed that the 
lessor upon re-entry should have the premises again " as if the 
indenture of lease had never been made " (e). 

A condition, like a conditional limitation, must in general 
defeat or determine the whole estate to which it is annexed. It 
cannot avoid the estate' in part only, and continue it in part. 



H. L. C. 672 ; Ward v. Bay, 5 B. & S. 
3r,9. 

(--) Dot! V. Perk, 1 B. & Ad. 428 ; 
Due V. Ohi,hc/ii, 6 Q. B. 953 ; Doe v. 
Jitiirx^ 't Ex. i'J8 ; Thomas v. L^dhain, 
[1S!I-,] 2 Q. B. JOO. See^A'.rf, p. 180. 

(«) Co. Lit. 215 n ; Pennant's Case, 
3 Co. 6i h. See Tolenian v. I'di-thury, 
L, K. () y. B. 2-1.5 ; L. 1!. 7 Q. B. 3iJ ; il 
L. J. Q. B. -18. " A confirmation may 
niake a voidable or defeasible estate 
good, but it cannot work upon an estate 
that is void in law." Co. Lit. 295 h. 



(70 See Blyth v. Dennett, 13 C. B. 
178 ; 22 L. J. C. P. 79. 

((^) Jones V. Cartn; 15 M. & W. 718 ; 
Grimwoud v. Jyo-.v, L. E. 7 C. P. 8liU ; 
41 I,. J. C. P. 239 ; Serjeant v. Sash, 
Field cf Co., [1903] 2 li. B. 304 ; 72 
L. J. K. B. (i30. See Moore v. Ullcoats 
Mining Co., [1908] 1 Ch. 575. 

{d^ lioddy V. Iloddy, 2 RoUe, 60 ; Co. 
Lit. 201 a ; and see 202 a, where the 
instances are given. 

{e') Uiirtsluirne v. Watson, i Binff. 
N. C. 178. 
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Thus a proviso for the cesser of an estate tail, during the life of 
the tenant in tail only, is repugnant and void (/). 

Entry also avoids all mesne estates and incumbrances created 
out of or charged upon the estate (g). But conditions implied in 
law, as the conditions of tenure, do not affect the estates and 
incumbrances created before the act of forfeiture (It). 

At common law if the land be limited for a particular estate 
with remainders, subject to a condition, the re-entry defeats all 
the estates in remainder, as being dependent upon the seisin of 
the particular estate (/). But where a particular estate is limited 
subject to a condition, and a remainder is limited over indepen- 
dently of that condition, as the entry would defeat the remainder, 
the condition, unless it can be construed as a limitation deter- 
mining the preceding estate without entry so as to support the 
remainder, is repugnant and void (k). 

A condition of re-entry has no effect upon springing uses and 
executory devises which operate in substitution of the estate to 
which the condition is annexed ; for these limitations arise quite 
independently of the preceding estate (i). 



Avoids mesna 
estates and 
chai'ges. 



Avoids estates; 
in remainder. 



Does not 
avoid spring- 
ing uses andi 
executoi'y 
devises. 



At common law the services and duties of the tenure consti- 
tuted an implied condition of the continuance of the estate ; a 
refusal of the services or a denial of the tenure was visitable with 
forfeiture, and entitled the lord or reversioner to re-enter and 
resume possession. Other conditions might be annexed in 
express terms to the grant of an estate with the like effect of 
giving to the grantor or his heirs the right to re-enter and 
resume possession upon breach of the condition (m) . 

By the common law, it was a condition in law annexed to the 
estate of tenant for life or for years or other particular estate, 
that if he made a tortious alienation of the seisin it was a 
forfeiture of his estate, and the reversioner or remainderman 
might enter ; so if he claimed a greater estate in a court of record. 
But conveyances have no longer any tortious operation (71). 



(/) Corbet's Case, 83 b ; Mildnmy's 
Ciise, 6 Co. 40 «. See Jones v. Haiicoeh, 
i Dow, H.T. 

(jl') Simoncls v. Ziavnd, Cro. El. 23'.) ; 
Creswell v. Davidson, .56 L. T. 811. See 
G. W. Ry. T. Smith, 2 Ch. D. 235 ; and 
see Mayoio's Case, 1 Co. 146 h. 

(70 Co. Lit. 233 b, where see the dis- 
tinction as to conditions by statute ; 
Archer's Case, 1 Co. 67 a. 

(/) Fearne, Cont. Eem. 261, 262 ; 1 
Sanders, Uses, 152. See ante, p. 33. 

(A) Fearne, Cont. Rem. 270 ; Shepp. 
Touch, by Preston, 120, 121. See 



Conditions, 
implied in 
tenure. 



Conditions ex- 
pressed in t he- 
grant. 



Condition ini 
law against 
tortious con- 
veyance. 



K'innersley v. Williamson, 39 L. J. C. 
788, where it was held that a remain- 
derman has no equity to compel the 
tenant for life to perform a condition. 
In a devise by will a coiidition may 
be annexed to the particular estate- 
only without affecting the rem^i.inder. 
Warren v. Lee, Dyer, 120 b. 

(I) See ante, pp. 50, 88. 

(m) Butler's note (1) to Co. Lit. 201 a ; 
Co. Lit. 233 b ; Butler's note to Fearne, 
Cont. Kem. p. 382. 

(«) Co. Lit. 233 b. See ante, pp. I0| 
41. 
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Express con- 
ditions not 
affected by 
statute Quia 
emjitores. 



Entry was necessary on the part of the lessor to avoid the estate, 
whether it was a freehold or leasehold, in respect of the conditions 
implied in the tenure (o). 

The right of entry for breach of the conditions implied in the 
tenure could not be reserved upon an alienation in fee after the 
statute Quia emptores, for that statute prohibited the creation of 
a sub-tenure and the grantee held only of the chief lord of the 
fee ; but a right of entry upon positive conditions expressed in 
the grant, may be reserved to the grantor and his heirs notwith- 
standing the statute Quia emptores {p). 



Condition in 
mortgage at 
common law. 



Equity of re- 
demption. 



Conditions in 
leases for pay- 
ment of rent. 



Demand 
necessary at 
common law. 



Statute 
enabling 
ejectment 
without de- 
mand or 
£ntrv. 



Express conditions of re-entry were employed at common law 
in mortgages of land. The mortgagor conveyed the land to the 
mortgagee by feoffment, or other appropriate legal assurance, 
upon condition that if he paid at a certain day the amount of 
tlie debt be might re-enter and resume his former estate {q). 

On failure to perform the condition by payment at the day 
appointed, the estate of the mortgagee became absolute and 
indefeasible at law ; but the Court of Chancery, regarding the 
transaction merely as a pledge of the land for the debt, allowed 
to the mortgagor a right or equity of redemption, giving the 
mortgagee at the same time the right of applying to the court to 
bar the equity of redemption in default of payment by an 
appointed day {r). 

A condition of re-entry is frequently applied to secure the 
payment of rents reserved, in addition to the other remedies by 
action or distress (.s). At common law a condition of re-entry 
simply "if the rent be in arrear " implies several subordinate 
conditions, which must be strictly complied with at all points in 
order to maintain a forfeiture and re-entry. These may be 
summed up in the requirement that a demand must be first 
made of the precise sum due, and at the exact time and place 
required by law under the various circumstances of the case (0- 

By sect. 210 of the Common Law Procedure Act, 1852 (15 & 16 
Vict. c. 76), which replaces an earlier enactment to the same 
effect, in all cases between landlord and tenant, the landlord 
may recover in ejectment upon proof that half-a-year's rent was 
due before the writ was served, and that no sufficient distress 



(o) See Femi v. Sinai-t, 12 Bast, Hi. 

(;0 Lit. s. 325 ; Co. Lit. 201 a. See 
anti; pp. 12, 170 ; Doe v. Hateman, 2 
B. & Aid. 168, 170. 

((?) Co. Lit. 205 a, b. 

()•) See^'ost, pp. 203 et scii. 



GO Co. Lit. 201 a etseq. 

(t) See the requirements of the com- 
mon law to be observed before a rever- 
sioner was entitled to re-enter stated 
note (11) to Duppa v. Mayo, 1 Wms. 
Saund. at p. i31, and Co. Lit. 201 J. 
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■was to be found on the demised premises countervailing the 
■arrears then due, and that the lessor had power to re-enter, the 
necessity for a formal demand and re-entry being then dispensed 
■with (u). 

If the condition of re-entry expressly provides for the time Condition ex- 
and manner of demanding the rent, or adds any other conditions faUn^/for''^ 
precedent to the right of re-entry, such express provisions may demand, etc. 
supersede the implied conditions of the common law, and must 
be duly complied with {x). 

A condition of re-entry is also used for securing the due per- Conditions for 
formance of covenants in leases, by giving a right of re-entry of covenants. 
upon a breach of covenant, as with covenants to repair and to 
insure, covenants respecting the mode of occupying and using 
the premises and the like. Where the proviso for re-entry uses 
apt words, the power of re-entry may be just as well reserved for 
breaking a negative covenant, as for not performing a ijositive 
one (?/). — " An assignee of such an estate takes it subject to the 
condition, and liable to be divested by the breach of it. It is 
immaterial, in this respect, whether the condition is for the per- 
formance of some covenant which touches the land, and runs 
with it, or one which is wholly collateral. Upon the breach of 
either species of covenant, the estate ceases when the lessor 
chooses to take advantage of his right of re-entry "(s). — The Remedy for 
entry for a forfeiture does not bar the remedy for the rent in breaches of 
arrear or breach occasioning the forfeiture, or for previous rent covenant. 
or breaches, under the covenants or contract contained in the 
lease (a). 

()<) As to the constniction of this L. J. K. B. 539. 
statute, see note (11) to Duppa v. ^1/"//<i, (-) Per curiam^ Doe. v. Peck, 1 B. & Ad. 

1 Wms. Saiuni at p. 436. 428,436. As to tlie right of the assignee 

(») Phillip!: V. Bridge, L. K. 9 C. P. of the lessor to the benefit of conditions, 

43 ; 43 L. J. C. P. 13, and see the cases see ante, p. 171. 

there cited upon the construction of («) Ilartsliorne v. Watson, 4 Bing. 

such conditions. N. C. 178 ; Blore v. Giulini, [190.-1] 1 

0/) Toleman v. Portburi/, L. R. 7 K. B. 357; 72 h. J. K. B. 114, hee 

Q. B. 344 ; 41 L. J. Q. B. 98 ; Raman Att.-Geit. v. Coaa, 3 H. L. C. 240 ; Price 

V. Ainslie, [1904] 1 K. B. 698; 73 v. Wwnwoi, 4 H. & N. 512. 
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§ 3. CONSTKXJCTION AND APPLICATION OF CONDITIONS. 

Illegal and impossible conditions void — examples. 

Conditions void for uncertainty. 

Conditions void as repugnant to the estate limited. 

Construction of conditions — conditions construed as subsequent rather 

than precedent — construed strictly in favour of vesting, and against 

divesting — condition of re-entry. 
Conditions determined by licence — statute restricting licence to specific 

act — waiver of breach restricted to specific instance. 
Belief against forfeiture — by the court — statutory. 



Illegal and 
impossible 
conditions are 
void. 



Examples, — 
conditions in 
reatrMint of 
marriage. 



There remain to be noticed in this sub-section some rules 
and doctrines of law relating to conditions generally, and the 
construction and application of conditions. 

Conditions which in their matter or object are illegal or 
impossible, are void and inoperative. Hence, if the condition 
be precedent, that is, if the estate be limited to arise upon such 
a condition, both the condition and tbe estate are void ; if the 
condition be subsequent, that is, if the estate be determinable 
upon such a condition, whether as a conditional limitation or as a 
condition of re-entry, the condition only is void, and the estate 
good and absolute. And the same rules apply whether the 
condition be illegal or impossible at the time of limiting the 
estate, or whether it become so afterwards (a). 

In the case of personal property, the Court of Cbancery 
adopted the rule of the civil law with modifications, and 
conditions in general restraint of marriage were held to be 
bad (h). But the better opiinion seems to be that conditions in 
restraint of marriage when attached to gifts of land are not 
jicr se invalid (c). 

The i^roceeds of sale of land are treated as personal estate for 
the purpose of this rule, and a condition in general restraint of 
marriage will be held to be void (d). A condition subsequent 
defeating an interest given in the event of marriage without the 
consent of a named person is a partial restramt and valid (e), 
but if the condition cannot be complied with by reason of the 



(rt) lliivndel V. Ciirrrr, 2 Bro. C. C. 67 ; 
(JorMI v. CiirlicU. 14 P. D. 7 ; Jt'uhjimy 
V. Woadhiiiisc, 7 licav. 437 ; I'lirtriili/n 
V. P„r/rl,h/n, [ISIH] 1 Ch. 351 ; (13 
L. J. 0. 122 ; III' Gireiiivdml, [1903] 1 
Ch. 749 ; 72 L. J. C. 281. See Jie 
Miiorr, 3!) Ch. D. lli; ; 11<' Cnhcon, 
[1904] 1 Ch. 2r.2 ; 73 L. J. C. 170. 



(//) Sivff V. Tijlci; 2 Bro. C. C. 431 : 
1 Wh. & T. L. C. Eq. r,3ri. 

(c) See notes to Scott v. Ti/ler, xitpra. 

(d) BeUair.i v. Hellairs, L. R. IS Eq. 
510 ; 43 L. J. C. GIlO, 

(e) Be Whiting's Si'tlleiiicnt, ri90."il 
1 Ch. 96 ; 74 L. J. C. 207. 
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death of the person whose consent is necessary, the condition is 
discharged, and the gift remains absolute (/). 

Lands were devised by will for estates tail to the heirs male other 
of the body of A. with a proviso that if A. should die without examples, 
having acquired the title of Duke or Marquis of B. to him and 
the heirs male oE his body, the estates so devised should cease 
and be void ; it was held that the proviso was a condition subse- 
quent and was void as being contrary to public policy, and that 
consequently the estates were absolute (g). — Where a devise was 
made upon condition that the devisee should convey part of the 
devised estate to a charity, the condition was held illegal and 
void and the devise absolute (/(.) . — A devise to A. was conditioned 
to be void if he should refuse upon request, to convey an estate 
to B., the testator having subsequently to the making of his will 
rendered the condition impossible by himself purchasing the 
estate, the devise was held to be absolute (i). 

If a condition is so expressed that it is impossible to ascertain Condition 
with certainty the event or contingency upon which the estate is ^ncertaintv 
to arise or be defeated, it is equivalent to being impossible and 
is equally inoperative (k). So also, if it be expressed with such 
uncertainty that it is impossible to say what is the effect 
intended as to the destination of the property ; as where an 
estate in fee or an estate tail is limited to cease and go over as 
if the tenant were dead (I). And generally if there be a limita- 
tion over which does not meet the event on which a previous 
estate is to cease, there is, in general, not sufficient certainty to 
determine the previous estate before the limitation over takes 
effect (hi). 

So, if the condition be in the event uncertain, it is inoperative ; 
thus " if a lease be made to a man and a woman for their lives 
upon condition that which of them two shall first marry, that 
one shall have the fee, and they intermarry, neither of them 
shall have the fee, for the uncertainty " (n). 

A condition annexed to an estate which is repugnant to the Conditions re- 
estate limited is void. Thus," a condition that tenant in fee thfestate" 

(/) Aislahie v. Bice, 3 Uadd. 256 ; 1 v. Ellison, 7 H. L. G. 707 ; 8 De G. M. 

Taunt. 459. & G. 662 ; 3 Drew. 451. 

((/) E(jeHonY.Brownlow,i'B.'L.C.\. (V\ Re Catt's Trusts, 2 H. & M. 46 ; 

(/t) Poor Y. iViall, 6 Madd. 32. 38 L. J. C. 495 ; 31usgrave v. Sroolte, 

(€j Walkers. WaU6er,2 De G. F.&J. 26 CIi. D. 792; 54 L. J. C. 102. See 

255 ; 29 L. J. 0. 856. ante, p. 164. 

(7i) Slieppard's Touch, by Preston, (»«.) Catt's Trusts, 2 H. & M. 46 ; 33 

128 ; Fearne, Cont. Eem. 255 ; Filling- L. J. 0. 495 ; Musgrare v. Brooke, 29 

Iham V. Bromley, Tarn. & Euss. 530 ; Oh. D. 792 ; 54 L. J. C. 102. 

Boe V. Carew, 2 Q. B. 317 ; Clarering («) Co. Lit. 218 a. 

L.P.L. ■ N 
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Condition 

against 

alienation. 



Condition 
against taking 
the profits. 



simple or tenant in tail shall not alien the land is repugnant and 
void, because the power of alienation is an inseparable incident 
of such estates (o). So a condition annexed to an estate pur- 
porting to dispose of it in case of intestacy is repugnant to an 
absolute interest and void(p). A condition that if a devisee 
take any proceedings at law or in equity his estate shall go 
over will be held limited to groundless and frivolous litigation, 
and to this extent upheld (q). 

A condition annexed to an estate in fee simple or fee tail that 
the tenant shall not take the profits of the land is repugnant 
and void (?■). So, a condition that the land shall be let for ever 
at a definite rent (s). 



Construction 
of conditions. 



Condition 
construed as 
subsequent 
ratiier than 
precedent. 

Words of con- 
tingency re- 
ferred to the 
limitation 
over. 



Conditions 
construed 
strictly in 
favour of 
vesting and 
against 
divesting. 



It is a general principle of construction that conditions are not 
favoured, that is to say, limitations of estates in terms importing 
conditions are to be construed generally in favour of vested and 
indefeasible estates (i). 

Hence the rule that ambiguous expressions, imposing a 
condition annexed to an estate, are to be construed as a condition 
subsequent rather than a condition precedent (u). 

In the next place, words of contingency are referred, if possible, 
to the limitation over ; thus, a devise to A,, " if he should live to 
attain twenty-one," or "when he attains twenty-one," with a 
devise over in case he should die before attaining that age, is 
construed as giving to A, an immediate vested estate, subject to 
be divested by the devise over taking effect upon his death under 
twenty-one (x). 

Hence also the rule that a condition precedent is construed 
strictly in favour of vesting the estate, and slight circumstances 
will be seized upon to excuse an exact compliance with its terms; 



(») Mildinay's Case, 6 Co. 41 a ; 
PuHiiKjton's Case, 10 Co. 36. See K'uig 
V. Burchell, 1 Eden, 424 ; Hayes v. 
Foorde, 1 W. Bl. 698. 

( ?;) Holmes v. Godson, 8 De G. U. & 
G. 1.52 ; 25 L. J. C. 317. See Com.iskey 
V. Boioring Hanlmi-y, [1905] A. C. 84; 
74 L. J. c! 263. 

(j) Rhodes v. Muswell Hill Land Co., 
29 Beav. 560 ; 30 L. J. C. 509 ; Adams 
V. Adams, [1892] 1 Ch. 369 ; 61 L. J. C. 
237. 

(r) Co. Lit, 206 i ; Perkins, s, 731 ; 
Sheppard Touch, by Preston, 131. 

(s) Att.-Gen. v. Catharine Hall, Jac. 
3K1. See rihhetts v. TMetts, 19 Ves. 
656 ; Jac. 317. 

(f) This principle of construction 
finds its chief application in construing 



future limitations ; as remainders which 
are to be taken as vested rather than 
contingent, and executory limitations 
and devises which are to be taken as 
referring to the time of possession rather 
than the vesting of the interest, see 
post, ChMp. II. Sects. I., III. 

_(«) Eyerton v. Broumlow, 4 H. L. C. 1 ; 
Woodhouse v. Hcrrich, 1 K. & J. 352 ; 
24 L. .J. C. 649 ; Jir Greemuood, [1903] 
1 Ch. 749 ; 72 L. J. C. 281. 

(a;) Bromjield v. Orowder, 1 Bos. & 
P. N. E. 313 ; Due v, Muore, 14 East, 
601 ; Phipps v. Ackers, 9 CJ. & F, 583 ; 
MusJtett V. Eaton, 1 Ch. D. 435. See 
Be Francis, [1905] 2 Ch. 295, and see 
post. Chap, 11. Sect, III, "Executory 
Devise." 
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and conversely that a condition subsequent is construed strictly 
against divesting the estate, and restricted to cases falling within 
the language of the condition (.)/). 

Upon the above principles of construction a condition of re- Condition of 
entry reserved to a grantor or lessor, without any express exten- '^^"^^ '^^' 
sion to heirs, executors, etc., is restricted to the person of the 
grantor or lessor, and the heir or executor cannot take advantage 
of it (^). — And for analogous reasons in an action of ejectment Burden of 
founded on a condition of re-entry, the burden of proving all the feaure^ 
circumstances divesting the estate, though involving negative 
matter, is cast by law upon the person maintaining the for- 
feiture (a). 

According to the same principles, a condition of re-entry in a Condition 
lease upon assignment without licence was held at the common law assignment 
not to be apportionable ; and a licence once given dispensed with determined 
the condition altogether, so that no subsequent alienation without 
licence could break the condition or give cause of entry to the 
lessor. And a licence given to assign to one particular person, 
or in one particular instance, had the same effect, in dispensation 
and determination of the condition, as a licence given to assign 
generally {b). 

But by the Law of Property Amendment Act, 1859 (22 & 23 Effect of 
Vict. e. 35), s. 1, a licence to do any act which without such strirteYby 
licence would create a forfeiture, or give a right to re-enter, statute. 
under a condition or power reserved in any lease, extends only to 
the permission actually given, or to any specific breach of any 
proviso or covenant made or to be made, or to the actual assign- 
ment, underlease, or other matter thereby specifically authorized 
to be done, but not so as to prevent any proceeding for any sub- 
sequent breach (unless otherwise specified in such licence) ; — and 
the condition or right of re-entry remains in force in all respects 
as if such licence had not been given, except in respect of the 
particular matter authorized to be done. Section 2 restricts in 
like manner the operation of a licence to assign or underlet or do 
any other act given to one of several lessees, or given in respect 
of part of the property. 

A waiver of a breach of the condition against assignment had 

(?/) Fmuiices' Case, 8 Co. 90 i ; 231 ; 76 L. J. C. 89. 

Clacerhid v. Ellison. 7 H. L. C. 707 ; (s) Sliepp. Toucti. 133. 

29 L. J. C. 761 ; Kiallmark v. Jiiallmarh, (a) Doe v. Whitehead, 8 A. & E. .571 ; 

26 L. J. C. 1 ; Radfurd v. WillU, L. R. Toleman v. Portbury, L. R. 5 Q. B. 288. 

7 Ch. 7 ; 41 L. J. C. 19 ; Yates v. n/de. See S. C. L. R. 7 Q. B. 344. 

Coll., Limdon, L. R. 7 H. L. 438 ; Re (*) Ditmjior's Case, 4 Co. 119 ; 1 

Uxmouth (Ii.«c.), 23 Cii. D. 158; 52 Smitia, L. C. 32 and notes. 
L. J. C. 420 ; Re Wright, [1907] 1 Ch. 

N 2 
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Waiver re- 
stricted to the 
specific in- 
stance or 
breach 
waived. 



the same effect as a licence in dispensation of the condition 
altogether (c) ; but since the Law of Property Amendment Act, 
1860 (23 & 24 Vict. c. 38), s. 6, an actual waiver of the benefit of 
any covenant or condition in any lease in any one particular 
instance does not extend to any instance or any breach of 
covenant or condition other than that instance or breach of 
covenant or condition to which such waiver shall specially relate, 
and is not a general waiver of the benefit of any such covenant 
or condition, unless an intention to that effect shall appear. 



Kelief against 
forfeiture. — 
By the couit, 



By statute. 



Courts of common law disclaimed any jurisdiction to relieve 
against a forfeiture, but courts of equity exercised an original 
jurisdiction in some cases to relieve against forfeiture at law for 
conditions broken in cases admitting of a monetary compensa- 
tion, or where parties could be restored to their original rights((rZ). 
But; courts of equity gave no relief against forfeitures arising 
from breach of a condition not to assign without licence, or from 
breach of a covenant to repair, or to insure against fire, or the 
like specific matters (e). Courts of equity have, in general, no 
jurisdiction to relieve against conditions imposed by a testator in 
his will ; thus it was held that a gift was divested under a con- 
dition, though the person to whom it was given was not informed 
of the condition in time to comply with it (/). 

The Legislature invested courts of common law with power to 
relieve against forfeitures in the case of mortgages by the Com- 
mon Law Procedure Act, 1852 (15 & 16 Yict. c. 76), s. 219, 
which reproduced an earlier enactment, in the case of forfeiture 
for non-payment of rent by the Common Law Procedure Act, 
1852, s. 212, and the Common Law Procedure Act, 1860 (23 & 24 
Vict. e. 126), s. 1, and in the case of forfeiture for non-insurance 
by sect. 2 (now repealed) of the last statute. By the Judicature 
Act, 1873 (36 & 37 Vict. c. 66), s. 24, the jurisdiction of the 
Court of Chancery was vested in the Supreme Court thereby 
constituted. The Supreme Court is now invested with a large 
discretionary power to relieve against forfeiture by the Con- 
veyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 
s. 14, which is expressed in the most general terms, and applies 
not only to a condition properly so called, but also to a lease 



(c) Goodriglit \. Diirids, Cuwp. 803. 
See Ihie v. Harrison, 2 T. K. 425. 

(fZ) Peachy v. Somerset (jDulie), \ 
Stra. 447 ; 2 Wh. & T. L, C. 2.i0 ; 
Shmiaii v. M'alfrr, 1 Bro. C. C. 418 ; 2 
Wh. & T. L. 0. 257 ; Taijlor v, Popham, 
1 Bro. C. C. 167 ; HolU'nralie v. Lister, 



1 Russ. .500. 

(e) Peachij v. Somcrxrt {Dtilie'), 1 
Stra. 447 ; 2 Wh. & T. L. C. 250, and 
notes. 

(/) Re Zeicls, [1904] 2 Ch. 656 ; 73 
L. J. C. 748 ; Ilawkes v. Ualdioin, 9 
Sim. 355 ; 7 L. J. C. 297. 
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limited to continue as long as the lessee abstains from committing 
a breach of covenant ; but there is excepted from the operation 
of the section power to relieve against forfeiture for breach of a 
covenant assigning, underletting, parting with the possession, or 
disposing of the land leased, and for breach of certain covenants 
in mining leases, and also in the case of forfeiture for non-pay- 
ment of rent, which is left to the earlier jurisdiction. The section 
also contained an exception in the power to grant relief in the case 
of bankruptcy, or where the term was taken in execution, but this 
was modified in favour of creditors by sect. 2 of the Conveyancing 
and Law of Property Act, 1892 (55 & 56 Vict. c. 13). Sect. 14 of 
the Conveyancing and Law of Property Act, 1881, had been held 
inapplicable to underleases, but this was remedied by sect. 4 
of the Act of 1892. For the purpose of granting relief under 
the Conveyancing Acts, 1881 and 1892, a lease or underlease of 
which specific performance would be granted is placed upon the 
same footing as an actual lease by sect. 5 of the last-mentioned 
statute ((/). 



Section VII. Equitable Estates and Intebests in Land. 

§ 1. — Equitable estates corresponding to legal estates. 

§ 2. — Trusts for conversion. 

§ 3. — Charges of money upon land. 

§ 4. — Mortgages. 

§ 5. — Equitable estates and interests arising out of contracts of sale. 

§ 1. Equitable Estates corresponding to Legal Estates. 

Equitable estates corresponding to legal estates — created by express limita- 
tion — by construction of equity. 

Executoiy trusts — exceptional construction of the limitations — examples 
in marriage articles — in wills. 

Equitable riglits to property arising from fraud, mistake, etc., distinguished 
from equitable estates. 

Equitable estates and interests either correspond with legal 
estates or are of kinds peculiar to equity, having no analogy in 
law. The former are treated in the first sub-section of this 
section ; the latter form the matter of the following sub-sections. 

Equitable estates which correspond with legal estates comprise Equitable 
estates in fee simple and fee tail, estates for terms of life and for spondhig to*^" 
terms of years, in strict analogy to the legal estates already legal estates. 

O) See Charrington v. Canqy, [1902] 1 Ch. 386 ; 71 L. J. C. 196. 
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described. They are created either by express limitation or by 
construction of equity, — either by declared or by constructive 
trust (a). 

In the express limitation of equitable estates corresponding 
with legal estates, as regards the quantity of estate, equity, in 
general, follows the law ; if the same terms of limitation are 
used, although their use is not obligatory in all cases, they 
receive the same construction as if contained in an instrument 
limiting estates at law (b). 

But the rules of limitation apply only to express declarations 
of trust, and have no application to those equitable estates, which, 
though corresponding with legal estates, arise by construction of 
equity. Such are the constructive trusts or equitable estates and 
interests based upon the payment of the consideration of a pur- 
chase, — or which arise from a mere contract to purchase, — or 
resulting trusts which arise upon a legal conveyance not dispos- 
ing of the whole equitable interest, or failing in effect to dispose 
of it(c). Trusts and equitable estates thus arising are, for the 
most part, measured and limited by the legal estates and interests 
on which they are imposed. Thus, the equitable estate attributed 
to the payment of a consideration is co-extensive with the legal 
estate to which it is referred ; — so a resulting trust includes the 
whole undisposed of estate to which it applies ; — so by a contract 
of sale which equity would specifically enforce the purchaser may 
acquire an equitable estate in fee or other the whole interest 
which the vendor contracts to sell without any technical 
limitation (d). 



Executory 
trusts. 



Executory trusts are special or active trusts directing the 
trustee to settle or dispose of the land for the estates and interests 
required by the trust ; they are so called because they have to be 
executed by a deed conveying the land for the estates and 
limitations intended, as distinguished from trusts directing the 
trustee to hold the property upon trusts then executed, in the 
sense of being then perfectly limited and defined. Executory 
trusts are fulfilled and discharged by the execution of a deed in 
conformity with the directions of the trust (e). 



(a) See ante, pp. 101, 107. 
(i>) Ante, pp. 107, 120. 

(c) See ante, pp. 102, 103, lOJ. 

(d) See Shelkn's Case, 1 Co. 100 I ■ 
Tud. L. C. Conv. 3:W ; Bower v. Cooper, 
408 ; 11 L. J. C. 287; aivte, pp. 102, 103, 
104. 

(e) Glenorcli>j{Lnrd) v.J}osfiUc,Cas.t. 
Talb. 3 ; 2 Wh. & T. L. C. 763, and notes ; 



Sadiiillc-West v. Holmesdale {Vise.'), 
L. E. 4 H. L. .543 ; 39 L. J. C. 505. 
See iier Eldou, L. C, as to the in- 
accuracy of the e.xpressions, executorij 
and c.eecuted trusts, in Jervoise v. 
Nortlmmherland (JDulie:), 1 J. & W. 570. 
The word "directory" has been sug- 
gested instead of "executory." See 2 
Spence, Eq. Jur. 131. 



Digitized by Microsoft® 



SECT. VII. S 1. EQUITABLE ESTATES. 



183 



Executory trusts are here distinguished, as regards the 
limitation of estates, by admitting of an exceptional construction 
of the limitations expressed. They are often expressed in com- 
pendious terms by way of instructions for the limitations 
directed to be made, without setting out the limitations at length, 
as by directing or agreeing that property shall be settled " in 
strict settlement," " entailed," settled " with usual or proper 
powers," or the like; in which cases the construction consists in 
developing the limitations involved in such expressions in the 
form best suited to carry out the general intention of the 
trust (/). 

And even where an executory trust is expressed in technical 
terms of limitation, effect will be given to the general object 
required to be carried out. Accordingly the court refuses to 
apply the rule in Shelley's case to the limitations of an executory 
settlement, expressing that the estate is to be settled on the 
parent for life with remainder to the issue or heirs of the body, 
if it appear to be an object of the settlement to secure a provision 
to the issue ; for the application of the rule would enable the 
parent to defeat that object [g). 

Instances of executory trusts occur in marriage articles, 
agreeing that a settlement shall be made upon an intended 
marriage (/()• A covenant in marriage articles by the intended 
husband " to settle an estate upon his issue" of the marriage, 
was construed to require successive estates tail to the children of 
the marriage after a life estate in the husband, but not to admit 
of portions for younger children (i). 

Instances of executory trusts occur also in wills leaving pro- 
perty to trustees with directions for future settlement ; but in 
this case the parties claim as volunteers, and in contradistinc- 
tion to marriage articles, full effect will be given to the rule in 
Shelley's case unless it appear from other parts of the will that 
descendants are to take as purchasers (/«). 

otice, for the purpose of distin- 
rights to the recovery of property 

(/t) See notes to Glenorcliij (^Lord) v. 
Bosmlle, 2 Wh. & T. L. C. 763 ; 2 
SpeDce, Eq. Jur. 130. 

(0 Grier v. Grier, L. E. 5 H. L. 
688. 

(It) SweetappU v. Bindon, 2 Vern. 
536 ; Samufl v. Samuel, li L. J. C. 
222 ; Magrath v. Morelipad, L. R. 12 
Eq. 491 ; 41 L. J. C. 120. See *'•/,•- 
vUIp- West V. Holmesdale ( Viae ), L. R. 
4 H. L. 543 ; 39 L. J. C. 505. 



It seems necessary here to n 
guishing them, those equitable 

(/) Graves Y.Hicls, 11 Sim. 536 ; 10 
L. J. G. 185 ; Bochfort v. Fitzmaxirice, 
2 Dr. & War. 1 ; Stanley v. Culthurst, 
L. R. 10 Eq. 259 ; 89 L. J. C. 650 ; 
and see notes to Glenorchy (Lord') v. 
Bosi-ille, 2 Wh. & T. L. C. 763. 

(g) Trewr v. Trecnr, 1 P. Wms. 622 ; 
5 Bro. P. C. 122 ; Streatfield v. Slreat- 
field, Cas. t. Talb. 176 ; 1 Wh. & T. L. C. 
416; Stonor v. Gurwen, 5 Sim. 264; 
Grier v. Grier, h. R. 5 H. L. 688. 
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which are not founded in any trust, strictly so called, either 
express or constructive. Such rights arise where the legal estate 
is acquired or retained under circumstances against conscience 
and equity, which a court of equity will redress ;— as the right to 
cancel a conveyance obtained by fraud and have a re-convey- 
ance, — the right to correct mistakes, and the like. 

" The jurisdiction of the Court of Chancery in regard to 
specific property, ranges itself under two great heads or divi- 
sions; — in the cases which range themselves under the first 
division, the court recognises and preserves a legal estate or 
title, as well as an equitable title ; indeed, in most cases, the 
legal estate or interest has been devised or conveyed to the person 
in whom it is vested expressly for the purposes of the trust, and 
the legal title is only so far interfered with as to make it sub- 
servient to the enjoyment of the co-existent equitable interests, 
■ — the cases which range themselves under the second division, 
are those in which the legal title has not been conveyed to the 
party in whom it is vested by way of trust, but has been 
acquired, oris retained against conscience and equity; and the 
equitable doctrines which govern this branch of the jurisdiction 
are put in force for the purpose of having the legal title to the 
property transferred to the person who, according to honesty and 
conscience, in the view of the Court of Chancery, is entitled to 
the property. There is no object to be attained, as in the cases 
which come under the first division, which requires that the 
legal estate shall be kept outstanding: the claimant seeks to 
enforce an equitable rigid, not to secure an equitable estate : so 
that the doctrine of constructive trusts is applied in these cases 
only for the purpose of effecting an immediate transfer of the 
beneficial interest to the person who is entitled in equity to the 
legal interest " (Z). 

The rights here referred to form an important branch of the 
remedial jurisdiction of equity, giving specific redress in cases of 
fraud, mistake, and the like, upon equitable principles ; but they 
do not enter into the scope of the present work, which is restricted 
to the substantive law, and does not refer to the occasions and 
remedies of infringements, or wrongs, further tban may be 
sometimes necessary or useful to do so for the purpose of 
explanation {m). 



(Z) 2 Spence, Equitable Jur. 1, 2. 



(m) 8ee atite, p. 104. 
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§ 2. Trusts for Conversion. 

Trusts for conversion — of money into land — of laud into money. 
Absolute conversion — conditional conversion — discretion of trustees. 
Resulting interest under a conversion by deed is personal estate — where 

the whole interest results there i.s no conversion. 
Proceeds of conversion by will, undisposed of, results to the heir — when 

included in residuary bequest — in residuary devise — heir taljes the 

proceeds as personalty, unless conversion unnecessary. 
Election against conversion — election by owner of share — by tenant in 

tail — what constitutes election. 
Conversion of real estate of partnership. 

In this and the following sub-sections are treated those equit- Estates and 
able estates and interests in land which are peculiar to equity, ^crflar to 
not only in respect of the mode of creating them, but also in equity. 
respect of the kind and quality of the interest, and which have 
no correspondence with legal estates (a). 

" Money directed to be employed in the purchase of land, and Trusts for 
land directed to be sold and turned into money are to be con- ^oney into 
sidered as that species of property into which they are directed land, or of 
to be converted ; and this in whatever manner the direction is money, 
given ; whether by will, by way of contract, marriage articles, 
settlement, or otherwise; and whether the money is actually 
deposited or only covenanted to be paid, whether the land is 
actually conveyed or only agreed to be conveyed. The owner of 
tbe fund, or the contracting parties, may make land money, or 
money land " (h). Trusts for conversion of money into land 
belong to the law of personal property, and are therefore noticed 
only so far as applicable to chattels real. 

The conversion takes effect according to the terms prescribed Absolute con- 
in the trust. If the trust is in terms absolute the conversion 
takes effect from the execution of the deed declaring the trust (c), 
— or, if created by will, from the death of the testator (d). 

If the trust is discretionary, or to be executed at a future date, Conditional 
or with the consent of certain parties, or upon certain other 



conversion. 



(a) See ajite, p. ISl. L. J. C. 567. 

(b) Fletcher v.Aghburnei;! Bi'O.G.C. (iT) Beaiiclerh v. ]tjead, 2 Atli. 167; 
41J7 ; 1 Wh. & T. L. C. 327. Witrd v. Arch, 15 Sim. 389 ; Rohinson 

((■) Bayden v. Watson, 12 L. J. C. v. Hubinsoii, 19Beav. 494. See Spencer 

277 ; ei-it/ith v. Bicliett, 7 Hare, 299 ; v. Wilson, L. R. 16 Eq, 501 ; 42 L. J. C. 

Clarlie v. Franklin, 4 K. & J. 257 ; 27 754. 
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events and conditions, there is no conversion until and except so- 
far as the discretion is properly exercised, or the time has 
elapsed, or the required consents have been given, or other con- 
ditions satisfied ; and the beneficiaries until the conversion take 
the property in its actual state (e). 
Conversion at The conversion may be absolute and immediate, as to the 
trustees?" °' disposition of the property, but with a discretion in the trustees, 
as to the time of selling (/). The court will not control a 
discretion given to trustees for the purpose of conversion (//). 

Resulting in- "Where a deed conveys land upon an absolute trust for conver- 

coirpersion by sion, for purposes which do not extend to the whole proceeds, or 

deed. which partially fail of eff'ect, the undisposed of interest in the 

proceeds results to the grantor according to the general doctrine 

of resulting trusts (/(). But the deed operates as a conversion 

from the time of execution, and the resulting interest in the 

grantor is affected with the converted quality of personal estate, 

and therefore in case of his death, though before the execution 

of the trusts, it passes to his executor as personal estate and not 

to his heir (i). And in such case it is immaterial tliat the deed 

be made revocable, if it has not in fact been revoked (k). 

Where whole If however the whole purpose of the conversion were to 

results no ^^il altogether, the direction for conversion would be taken to- 

conversion. fail with it ; the trust would not attach, and the property 

would result to the grantor in its original quality of real 

estate {I). 

Undisposed of Difi'erent considerations arise under a will as to the destination 
conversfon by °^ ^^^ undisposed of proceeds of a trust for conversion. The^Yill 
will, passes to does not Operate until the death of the testator, and whatever is 
deemed real estate at the time of his death prima, facie belongs to 
his heir. A trust for conversion may alter the character of the 
property which he takes as heir, but unless it be given away to 
some other person his title as heir will prevail. The conversion 
is presumed to be for the purposes of the will only and no further, 

(«) Townleji v. Bedwell, 14 Vcs. 591 ; (,,/) Ite A'on'liir/ton, 13 Ch. D. 651. 

Walter v. Jl/atinde, 19 Ves. 124 ; Bourne (h') See ante, p. 104. 

V. Bourne, 2 Hare, 36 ; 11 L. J C. (J) Iftdvitt v. Wright, 1 Bro. C. C. 

416 ; Polley v. Sei/mnur, 2 Y. & G. Ex. 86 ; Griffith v. J/ichetts, 7 Hare, 299 ; 

708. See Att.-Geii. v. Dodd, [1894] 2 19 L. J. C. 100; Clarke v. FranUin^ 

Q. B. 1.50 ; 63 L. J. C. 319. As to 4 K. & J. 257 ; 27 L. J. 0. 567. 

conversion at option ot a purchaser, see (/«) Griffith v. Richetts, 7 Hare, 299 ; 

po.sf, p. 223. 19 L. J. C. 100. 

(/) Rubinnon v. Bobiiiso?i, 19 Beav. (1} Bee liipley v. Wateriuorth, 7 Ves. 

494 ; Miller v. Miller, L. R. 13 Eq. 263 ; 435 ; Chrrke v. Franklin, 4 K. & J. 257; 

Be MaiD, 26 Ch. D. 601 ; 53 L. J. C. 27 L. J. C. 567. 
1051. 
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and implies no gift or preference of the next of kin ; " the heir 
is excluded, not by the direction to convert, but by the dis- 
position of the converted property, and so far only as that 
disposition extends '' (m). 

Accordingly, where a testator devised real estate upon trust Conversion is 
for conversion, with the further direction that the proceeds of the ^"ge'jjf t^e' 
real estate should be "part of the personal estate," it was held will only, 
that the heir was entitled to the surplus proceeds after satisfying all 
the purposes of the will(?i). — And an expressed intention that 
realty shall be treated as converted into personalty for all pur- 
poses will not exclude the heir, unless it be accompanied by a 
gift (expressed or implied) to some one else (o). 

The conversion being presumptively for the purposes expressed Proceeds of 
in the will only, the undisposed of proceeds of a trust for con- notmssTinder 
version will not, in general, pass under a general or residuary residuary 
bequest of the personal estate. But if the trust for conversion ^^ , 

■^ -^ . . Unless ex- 

be accompanied with a direction that the proceeds shall be con- pressiy in- 

sidered as "part of the personal estate," or any equivalent personaUv* ^'^ 

direction blending the funds, it will then be included in a 

residuary bequest (jp). Accordingly, where the testator, .after 

giving all his real and personal estate to trustees to convert into 

money for the purpose of paying certain legacies, etc., directed 

his trustees to hold " the residue of his said personal estate so 

converted into money" upon trust for certain persons, it was 

held that the residuary clause included all the proceeds of the 

real estate and gave it away from the heir (q). 

A general or residuary devise will now include the money Proceeds of 

arising from the execution of a trust for conversion if the pass^under 

gift fails by reason of lapse, or by reason of the gift being con- residuary 

dGviss 

trary to law, or otherwise incapable of taking effect (r). 

If a sale is obligatory or necessary for the purposes of the Heir or resi- 

trust, this interest in the land or the proceeds comes to the heir, takes^the^and 

or the residuary devisee, in its converted quality of personal °"^ proceeds as 

1 ■ • -1 1 T 1 1 i_ -J} 1 • personalty, 

estate and is transmissible accordingly ; but, it a sale is not 

Qn) AchroydY. Sniithson,\Bi-o.Q'.G. (o) Fiteh v. Weli'v, C Hare, 1-l.i ; 

503 ; 1 Wh.& T. L. C. 372. Conversely, Robinson v. London Hospital, 10 Hare, 

if personal estate be bequeathed upon 19 ; 22 L. J. C. 7.5i. 

trust for conversion into land, any (/>) 1 Jarman on Wills, 562, 566 ; 

interest undisposed of, or disposed of in Bijam v. Miiiitoii, I Euss. & M. 503 ; 

a manner which fails, results to the next Singleton v. Tondiiison, 3 App. Cas. iOi. 

of kin of the testator and not to his (y) Spencer v. Wilson, L. R. 16 Eq. 

heir. Simmons v. Pitt, L. R. 8 Ch. 978 ; 501 ; 42 L. J. C. 75-t. 

43 L. J. C. 267. ()■) Wills Act, 1837 (1 Vict. o. 26), 

(n) Gordon v. AtMnson, 1 De G. c& S. s. 25 ; Carter v. Haswell, 26 L. J. C. 

478; Flint v. lFa!T«M, 16 Simons, 124 ; 576. As to the former law, see Hawkins, 

Taylor v. 'Taylor, 3 De G. M. & G. 190 ; WiUs, 44 ; Smith v. Lomas, 33 L. J. Ch. 

22 L. J. C. 742. 578. 
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Election 
against con- 
■version. 



Election by 
owner ol: 
share of pro- 
ceeds. 



Election by 
tenant in tail. 



What consti- 
tutes election. 



obligatory or necessary, he takes it as real estate descendible to 
his heirs. The quality of the property is thus fixed, whether 
tbe failure of the purposes is total or partial, and an actual sale, 
if unnecessarily made, will not alter the quality of th& property 
for the purpose of transmission (s) . 

The person becoming absolutely entitled to the beneficial 
interest in property directed to be converted may interjsose to 
prevent the actual conversion and elect to take the property in 
its existing state. And if there are several persons interested, 
and all concur, they may effect a reconversion by election (t). 

A person entitled to a share only in the proceeds of the sale of 
land uiader a trust for conversion cannot alone, and without the 
consent of the persons entitled to the other shares, elect to take 
his share as real estate, or prevent the sale either as to a specific 
part of the land or as to an undivided share ; for by so doing he 
would affect the sale of the other part or shares (m). But a 
person entitled to a share in money directed to be laid out in 
land, may, in general, elect to take his share in money leaving 
the trust to operate upon the balance only (x). 

A tenant in tail under a trust for conversion of money into 
land may acquire the absolute interest by means of a disentailing 
assurance, and elect to take the money (y). Purchase money 
representing land acquired under the compulsory powers con- 
tained in the Lands Clauses Consolidation Act, 1845 (8 & 9 A'ict. 
c. 18), is by force of the same statute required to be reinvested in 
laud, and is considered as impressed with the quality of the land ; 
but the money will not be paid out to a tenant in tail unless 
he executes a disentailing deed (z). 

The election against conversion may be made by express 
declaration of the intention to take the property in its existing 
state, or by acts from which the court would presume such inten- 
tion. Taking possession, where the legal estate is outstanding 
in trustees, and taking the rents and profits, are in themselves 



(.s) SiiiitJi V. Claxton, i Madd. 484 ; 
Jessopji V. Wiitxoii, 1 Mj'. & K. 06,5 ; Me 
Iticherson, [1892] 1 Ch. 379 ; 61 L. J.C. 
2(J2. As to a sale by order of court, see 
Steed V. Preecc, L. E. 18 Eq. 192; 43 
L. J. C. 687 ; JiurqesH v. Booth, [1908] 
2 Ch. 648 ; 77 L. j. C. 32. See also He 
Smith, L. K. 10 Ch. 79. As to conversion 
for hscal purposes, see Att.-Gen. v. JDodrl, 
[1894] 2 Q. B. 150 ; 63 L. .J. Q. B. 319 ; 
Be Sjieiim- Cooper, [1908] 1 Cli, 130; 
77 L. J. C. 64. 

(0 Benson v. Bemon, 1 P. Wms. 130 ; 
Wheldale v. rurtridge, 8 A'cs. 227 ; 
Mntlow V. Bigc/, 1 Ch. D. 38.5; 45 



L. J. 0. 282. 

(m) Ifolloway v. B/idrliffe, 23 Bear. 
163 ; 20 L. J. C. 401 ; Vi/ieeHt v. Fane, 
1 W. E. 264 ; Me Heathcote, 58 L. T. 43 ; 
affd. 85 L. T. Jol. 120. 

(*■) Seeleij v. Jayo, 1 P. Wras. 389; 
Walker t. Denne, 2 Ves. Jun. 170. 

(«/) Fines and Eecoveries Act, 1833 
(3 & 4 Will. IV. c. 74), s. 71 ; He Harvey, 
[1901] 2 Ch. 290 ; GO L. J. C. 694. And 
see I'mrson v. Lane, 17 Ves. 101. 

{--) Be Butler's Will, L. E. 16 Eq. 
479. See Be Beynohh, 3 Ch. D. 61. 
As to a sale by order of court, see n. («), 
snp}'a. 
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sufficient, if continued for a period of years, to effect a recon- 
version (a). Tlie presumption of an election to take the property 
in its unconverted state will be strengthened if coupled with 
other acts, such as obtaining possession of the title-deeds (/;), 
paying off debts and legacies charged on the land (c), or exer- 
cising rights of ownership, such as creating new tenancies {d}. It 
is also to be observed in this connection that questions some- 
times arise on the construction of wills whether a testator 
intended money to pass by a gift of land, or land by a gift of 
money, but these cases depend entirely upon the expressed 
intention of the testator (c) . 



A common application of the doctrine of conversion occurs Conversion of 



with land becoming part of a partnership property. The contract 
of partnership imports presumiDtively an agreement that, upon 
a dissolution, all the assets of the partnership shall be sold for 
the purpose of liquidating the partnership debts, and of dividing 
the balance (if any) between the partners in their respective 
shares. Hence land which is partnership property is considered, 
as regards the interests of the partners, to be personal estate ; 
and upon the death of a partner the beneficial interest in his 
share will pass as personal property. But the expressed inten- 
tion of the parties will displace this presumption, and in that 
event the share or estate of the deceased partner will be trans- 
missible as land {/). 



real estate of 
partnership. 



(«) Kirkman v. Miles, 13 Ves. 338 ; 
Be Gordon, 6 Gh. D. 531 ; 46 L. J. C. 
794 ; Glovei- v. Heelis, 32 L. T. 534 ; 23 
W. B. 677. 

(V) Bavies v. Ashford, 15 Sim. 42 ; 
14 L. J. 0. 473. 

(c) Oriesback v. FreeniantU, 17 BeaT. 
314 ; J/iitlow V. Biffff, 1 Ch. D. 385 ; 4.5 
L. J. C. 282. 

(d) Mutloio V. Biff!/, 1 Ch. D. 385 ; 
45 L. J. 0. 282. 

(«) See Be Stewart, 1 Sm. & G. 32 ; 



Be Harman, [1894] 3 Gh. 607; 63 
L. J. C. 822; Gillies v. Lonijlatuls, 4 
De G. & Sm. 372 ; 20 [,. J. C. 441 ; Re 
Grimtkorpe {Lord), [1908] 2 Ch. 675 ; 
78 L. J. C. 20. 

(/) Partnership Act, 1890 (53 & 54 
Vict. c. 39), S..22 ; Phillips v. Phillips, 
1 M..&.K. 649 ; Steward v. Blakewai/, 
L. E. 4 Ch. 603 ; Att.-Grn. v. Huhiucl, 
13 Q. B. D. 275. See Baris v. Duris. 
[1894] 1 Gh. 393 ; Be fVilso/i, [lS9:i] 2 
Ch. 340 ; 62 L. J. G. 781. 
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Charges of 
money upon 
land. 



For portions. 



For debts and 
legacies. 



Mortgages, 



§ 3. Charges ov Money upon Land. 

Charges of money for portions — debts — legacies —mortgages. 

Charge of debts by deed— trust for debtor — for creditors. 

Liability of land to debts of deceased — charge of debts by will. 

Charge of debts cieates equitable assets — priority at law corrected in 

equity. 
Primary liability of personal estate to pay debts — mixed fund — application 

of realty — rights of creditors not affected. 
Charge of legacies on real estate — in aid of personal estate — on real and 

personal estate rateably — on real estate exclusively — as against 

devisees — charge of legacies implied from residuary gift. 
Interest upon charges — of debts — of legacies. 
Power to raise charges — statutory power in devisee or executor. 
Power to raise charge by sale or mortgage — by "rents and profits" — 

charges of annuities. 
Power to discharge by receipts — express — implied — power iu executors. 
Discharge of, by Court. 

Under the general doctrine of conversion, land may be 
impressed with a trust for raising a certain sum of money, or a 
sum required for certain specified purposes. Such a charge 
operates as a conversion and alienation pro tanto ; but it does not 
interfere with the limitation and disposal of the land, as real 
estate, subject to the charge. 

Charges of this kind are used in settlements of land to provide 
portions for persons (generally younger children) who will not 
come into the actual enjoyment of the settled land. The 
ordinary mode of making the charge for this purpose is by 
vesting a long term of years in trustees upon trust to raise the 
intended portions or charges, when required, by sale or mortgage, 
or by receipt of the rents and profits (a). The law of portions 
relates chiefly to the times of vesting and payment, that is, to 
the limitation of portions as future interests, and therefore 
belongs more appropriately to the next chapter on " The Limita- 
tion of Future Estates "(b). 

Charges of money upon land are also used for the payment of 
debts ; and they may be created for this purpose by deed or by 
will ; — they are also of common use in wills for the payment of 
legacies. Mortgages also are a special form of charge in common 
use for securing debts upon land. — These forms of charges will 
here be considered (c). 

{a) 2 Hayes, Conv. 61 ; 2 Prideaux, as to the doctrine of satisfaction of 

Conv. 281 ; 2 Spence, Eq. jur. 390. See portions by advancement before the 

ante, p. 166. time of payment. 

(J>) )See post, p. 343, where see also (c) See § 4, "Mortgages,"^(i«i, p. 202. 
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A deed conveying land to a trustee for the payment of the Charge of 
■debts of the grantor, to which the creditors are not parties, does deed^of con- 
not alone raise a trust for the creditors. It creates an agency or ^evance for 

. benefit of 

trust on behalf of the grantor himself only, which is voluntary creditors. 

and revocable. But if communicated to the creditors and 
assented to by them, it may then create a valid trust in their 
favour ((I). " A voluntary conveyance of property upon trust to 
pay creditors, not parties to the transaction, has been very 
reasonably held to create a trust for the author of the deed, 
and not for his creditors. — On the other hand, it is equally 
■clear that a voluntary conveyance of property to trustees upon 
trust for a third party, may create an indefeasible trust in 
favour of that party. The difference in principle between the 
two classes of cases is marked and obvious ; but to decide to 
which of the two classes a given trust deed belongs is often a 
task of difficulty ; it depends upon the intention of the author of 
the deed, to be collected from the deed itself, and such surround- 
ing circumstances as may be admissible in aid of the interpreta- 
tion of the deed " (e). 

Land was first made generally liable to satisfy the debts of a Liability of 
deceased person by the Administration of Estates Act, 1833 
(3 & 4 Will. IV. c. 104), sometimes known as Sir John Romilly's 
Act (/). This statute imposed upon land of any tenure the 
liability to pay the just debts (g) of a deceased, as well debts due 
on simple contract, as by specialty in which the heir was not 
bound. The estates of deceased persons who were traders within 
the meaning of the bankruptcy laws had been subjected to a 
similar liability in 1807 by the statute 47 Geo. III. c. 74. The 
Administration of Estates Act, 1838, required the creditor to 
resort to proceedings in courts of equity to establish his right (/t), 
and contained provisions (since repealed) respecting the priority 
of the creditors inter se. The effect of the Administration of 
Estates Act, 1883, is peculiar. Until administration proceedings 
are taken, and a judgment obtained, creditors have no title to the 
land, but after judgment the land is charged, and their right 

((Z) Walwyn v. Coutts, 3 Mer. 707 ; 3 Gai'rard''s (Tnutei-) v. Hunting, [1897] 

Sim. \i ; Garrard V. Lauderdale {Ln-d), 2 Q. B. 19 ; eK L. J. C. 55-1. Affd. nom. 

3 Sim. 1 ; 2 Russ. & M. 451 ; Acton v. Sharp v. Jarhsun, [1899] A. C. 419 ; 68 

Wuodgate, 2 M. & K. 495 ; Harland v. L. J. Q. B. 866. 

Bhiks, 15 Q. B. 713 ; Johns v. Tames, 8 (/) Carson, Real Prop. Stats, p. 398. 

Ch. D. 744. (V) Bring v. Greethani, 23 L. J. C. 

(e) Per Wigram, V.-C, Griffith v. 156. 

Eicketts, 7 Hare, 299, 303 ; Godfreij v. {h) Ball v. Harris, 4 My. & Gr. 264, 

Poole, 13 App. Cas. 497 ; Ncic Prance and 268 ; 8 L. J. C. 114. 
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relates back to the death of the testator (/c). Creditors by bond 
or other specialty in which the heirs were bound, as where a 
man covenanted on behalf of himself and his heirs, could enforce 
their debts against the heir to the extent of lands descended 
upon him, but not against a devisee. This state of things 
was remedied by a series of statutes, commencing with 3 & 4 
Will. & M. c. 14 and ending with the Debts Eecovery Act, 
1830, enabling these creditors to recover from the devisee to the 
value of the lands devised (Z). An effective provision for the 
payment of debts, including portions for children raisable under 
the provisions of an antenuptial contract, is excepted from the 
pm'view of the Acts(»t)- Now by Part I. of the Transfer of 
Land Act, 1897 (60 & 61 Vict. c. 65), real estate vested in any 
person without a right in any other person to take by survivor- 
ship, notwithstanding any testamentary disposition to the con- 
trary, devolves upon his personal representatives, impressed 
with a general liability to discharge the debts of the deceased, 
according to existing rules of priority of application of assets (n). 
Charge of HesA estate might, however, be made available for the pay- 

ebts by will, jjjejjt of debts by the act of a testator, by means of an express 
devise in trust for the payment of debts or a charge of debts (o). 
" Where there is a direction that the executors shall pay the 
testator's debts, followed by a gift of all his real estate to them, 
either beneficially or on trust, all the debts will be payable out 
of all the estate so given to them. The same rule applies whether 
the executors take the whole beneficial interest, or only a life 
interest, or no beneficial interest at all " (2>). But if it appears 
upon the construction of the will that it was not the testator's 
intention to charge his realty with payment of his debts, effect 
will be given to that intention (5). A general direction that 
debts shall be paid is sufficient to raise a charge of debts by 
implication, unless there be words restricting the charge to a 
particular fund or estate (/). 

(7i) Srans y. Bivwh, n Beav. Ill ; 11 WiUniiwe and Landau, 20 Ch. D. 463, 

L. J. C. 34;) ; Re Hyatt, 38 Ch. IJ. 60H ; 476 ; .51 L. J. C. 434 ; Re De Biii-qh 

57 L. J. C. 777 ; Re Moon, [1907] 2 Ch. Lawson, 41 Ch. D. .568 ; 58 L. ,1. 0, 561 ; 

304 ; 76 L. .1. C. 535. Re Bruolte, [1894] 1 Ch. 43 ; 63 L. J. C 

Q.) See 7i'e^li'7«MO«,[1908]2Ch.307; 159. 

77 Ij. J. C. 768 ; and notes to Jeffrexon (^) ~\VarreM -v.Daries, 2 My. & K. 49; 

V. Morton, 2 Wms. Sauntl. pp. 16 et seq. Re Bailey, 12 Ch. D. 268 ; Re Head's 

(ni^ See Bailey v. Bkinx, 7 Ves. 319, Ti-iisf<rx and Mucdonald, 45 Ch. D 310 • 

323. 59 L. J. C. 604. 

('«) Re liempstev, [1906] 1 Ch. 566 ; (;•) Clifford v. Lewis, 6 Madd. 33 ; 

75 L. J. C. 286. See Carson, Real Prop. Palmer v. Grares, 1 Keen, 545 : Harding 

Stats, pp. 417 et seq. v. Grady, 1 Dr. & AVar. 430 ; Wisden v. 

(«) See King y. Denison, 1 Ves. & B. Wisden, 2 Sm. & G. 396 ; Wrigley v. 

272 ; Bnrke v. Jones, 2 Ves. & B. 275. Syles, 21 Beav. 337; 25 L. J. 0.458. 

(^p) Jessel, M. R., Re Tanqueruy- 
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A devise of land for payment of debts, or a general charge of Charge of 
debts by will renders the land affected equitable assets (.s). The equitable 
distinction between legal and equitable assets depends upon the assets, 
nature of the remedy of the creditor against tbe estate, not upon 
the nature of the remedy of the executor on behalf of the estate. 
Thus, whatever property the personal representative can recover 
rirtute officii, though by means of a suit in equity only, is included 
in the legal assets ; which the creditor can charge against him 
by proceeding in a court of law. And whatever cannot he 
reached through the executor, but is available to the creditor 
by means of proceedings in equity only, constitutes equitable 
assets (t). Accordingly, as the right of the creditor against the land 
given by the Administration of Estates Act, 1833, could only be 
enforced in a court of equity, the land was thereby made equit- 
able assets (h). On the other hand, it would seem that land by 
force of Part I. of the Transfer of Land Act, 1897, must now be 
regarded as legal assets. 

In the administration of legal assets a creditor may in some Priority at 
cases obtain a preference ; thus, the executor may pay one iQ^qu[ty.° ^ 
creditor before another of equal degree ; also the executor may 
retain for his own debt. These rights he did not possess in a 
court of equity, for the maxim there was, " Equality is equity." 
And, in case of a deficiency of assets, the creditor who has been 
preferred out of legal assets is not allowed any claim against 
equitable assets until the other creditors have been brought to 
equality with him by payment of their debts to a proportionate 
amount (a;). 

Effect will be given to the expressed intention of a testator Primary 
that land, or its proceeds, shall be applied in exoneration of his personal" 
personal estate (?/). But unless it is clear that the testator estate to pay 
intended not only to charge the real estate, but to discharge the 
personal estate, the personal estate remains the primary fund 
applicable to the discharge of the testator's debts (z). 

(,s) Silh V. Prime, 1 Bro.G. C. 1.88, ?i. ; Ch. D. 654 ; 53 L. J. C. 991. On the 

Bailey v. Mim, 7 Ves. 319 ; Saiit v. principle of marshalling the assets, see 

Sadler, L. E. 12 Eq. 570 ; 40 L. J. C. posi, Chap. II. Sect. VI. 
791. (2/) Buutle v. BlundcU, 1 IWer. 193 ; 

(€) Cooli V. Oregson, 3 Drew. 547 ; ^?om»« v. //;^^;,v«.«, 7Sim. 43 ; 4 L. J. C. 

25 L. J. G. 706 ; Att.-6en. Y.Brunning, 13 ; Lance v. At/lionby, 27 Beav 65 • 

8 H. L. C. 243 ; 30 L. J. C. 379. Furrext v. Prexcutt, L. R. 10 Bq 545' 

00 Be Illidcie, 24 Ch. D. 654 ; 53 See Kilford v. Blaney, 31 C^h. D. 56 • 55 

L. J. C. 991; Walters v. Walters, 18 L. J. C. 185. 
Ch. D. 182 ; 50 L. J. C. 819. («) Ancaster (Dulte) v. MKyer 1 Bro 

(x) Vane [Earl) v. Rigden, L. R. 5 C. C. 454 ; 1 Wh. & T. L.' C. 1 ■ Be 

Ch. 663; 39 L. J. C. 707; Bain f. Banks, [1905] 1 Ch. 547; 74 L J C 

Sadler, L. E. 12 Eq. 570 ; 40 L. J. C. 336. See Be Be Burgh Lawson, 41 

491 ; Walters v. Walters, 18 Ch. D. Ch. D. 568 ; 58 L. J. C. 561 ; Be Hart- 

182 ; 50 L. J. C. 819 ; Re Illidge, 24 ley, [1900J 1 Ch. 152 ; 69 L. J. C. 79. 

L.P.L. O 
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Mixed fund. 



Application of 
realty. 



Eights of 
creditors not 
affected. 



A direction, either absolute or discretionary, to convert real 
estate for the purpose of providing with the personalty a mixed 
fund for the discharge of debts and liabilities, charges the real 
and personal estates rateably in proportion to their relative 
values ; but unless there be a direction to convert the realty, the 
primary liability of the personalty remains {a). 

Where the land is applicable to the ))ayment of debts, it is 
applied in the following order : (1) real estate devised or ordered 
to be sold for the payment of debts, but not lands which are 
simply charged with the payment of debts (b) ; (2) real estate 
descended (c) ; (3) real estate specifically devised or passing 
under a residuary bequest, the latter still being a specific gift 
notwithstanding the Wills Act, 1833 (rf). A lapsed devise 
descending to the heir bears only the same charge of debts as it 
would have borne had the devisee survived (c). 

It is to be observed that creditors were not affected by the 
rule of administration concerning the application of assets, and 
might pursue their remedies against any of the assets at their 
election (/), unless they had forfeited their rights by laches ((/). 
Having regard to the recent times in which the question has 
been raised, it may not be out of place to point out that the rule 
affects the right of the creditor against the property, and not his 
personal right against the executor (/i). And the court by mar- 
shalling the assets would re-adjust the rights inter se of the 
representatives of the testator, if affected by the election of the 
creditor (i). 



Charge of 
legacies on 
real estate. 



If a pecuniary legacy is given generally, the ordinary rule and 
presumption is that the personal estate is the exclusive fund for 
the payment ; and if the personal estate proves deficient, that 
alone is no ground for charging the deficiency either wholly or 
rateably upon the real estate. — Only if the personal estate is 
exhausted by debts, the pecuniary legatee may stand in the 



(a) Eoitrts v. Wallter, 1 Buss. & M. 
752 ; Bonglitmi v. Houghton, 1 H. L. C. 
406 ; rench v. Cheese, 6 De G. M. & G. 
453 ; 24 L. J. C. 716 ; Allan v. Gott, 
L. E. 7 Ch. 439 ; 41 L. J. C. 571. See 
Be Stephens, 43 Ch. D. 39 ; 59 L. J. C. 
109. 

(i) Milnes V. Slate?; 8 Vea. 295 ; 
Phillips V. Parry, 22 Beav. 279. 

(c) Manning t. Spooner, 3 Ves. 114 ; 
31Unes v. Slater, 8 Ves. 295. See Stead 
V. Bardalier, L. B. 15 Eq. 175 ; 42 
L. J. C. 317. 

(d) Manning v. Spooner, 3 Ves. 114 ; 
Lancefield v. Iggulden, L. B. 10 Ch. 



136 ; Hensman v. Fryer, L. E. 3 Ch. 
420 ; 37 L. J. C. 97. 

((?) Fisher v. Fisher, 2 Keen, 610 ; 7 
L. J. C. 176 ; Ryres v. Ityces, L. E. 11 
Bq. 539; 40 L. J. C. 252. 

(/) .naniiing v. Spooner, 3 Ves. 114 ; 
Paries y. Nicholson, 2 De G. & J. 693 : 
27 L. J. C. 719. 

((/) Ridgway v. Kewstead, 3 De G F. 
& J.566; 30 L. J. C. 889. 

(/t) See Harrison v. Kirlt, [19041 
A. C. 1 ; 73 L. J. C. 35. 

(0 Aldrich V. Cooper, 8 Ves. 382 ; 2 
Wh. & T. L. C. 36 ; Re Hempster, 
[1906] 1 Ch. 446 ; 75 L. J. C. 286. 
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place of the creditors, and to that extent charge the lands 
descended ; but he has no such right as against lands specifically 
devised, nor against a residuary devisee {k). 

If the real estate be also charged with the legacy, the pre- Charge of 
sumption is that it is made secondarily liable, only in case relie"tat"m 
the personal estate, which is the primary fund, should be aidofper- 
insufficient (/.). The right of the legatee against the real estate ^°"^ ^' 
is ascertained as at the death of the testator, and the land is not 
charged with a deficiency subsequently arising by the default 
of the executor (m) ; unless the devisee of the real estate was 
also executor (;(). 

The real and personal estate may be charged with the payment On real and 
of pecuniary legacies rateably by a sufficient expression of inten- gg^ate rate- 
tion to that effect in the will ; as by the testator creating a mixed ably, 
fund of the real and personal estate out of which the legacies are 
directed to be paid (o). 

A pecuniary legacy may be charged upon real estate exclu- On rea,i estate 
sively ; for it has no existence but by the will and must come ^' 

out of the fund the testator points out, unlike debts which have 
a separate and indejiendent claim by operation of law(p). 
Thus the devise of an estate upon trust to pay a certain sum to 
a person, or to pay certain legacies, charges such legacies 
exclusively upon that estate (g). So, a direction that legacies 
shall be paid out of a certain estate, or out of the real estate 
generally, as distinguished from a charge of the legacies iqjoii the 
real estate, creates an exclusive charge (r). 

The nature of the legacy may also show the intention of 
charging it exclusively or primarily upon the real estate. As 
where a testator charged his real estate with sums for his 
children and directed that interest should be raised out of the 
real estate for their maintenance, it was held that the sums 
were intended to be raised only in the same manner (s). So a 
bequest of an annuity charged upon an estate with a power 

(70 Toiver v. Bous (Lord), 18 Yes. 236 ; 32 L. J. C. 686. 
132 ; Mirehovse v. Scaifc, 2 M. & Cr. (o) Allan v. Gott, L. R. 7 Oh. 439 

695; Emns v. Eeaits, 17 Sim. 86; 41 L. J. C. 571. See «;rfe, p. 194. 
Gredlle. v. Browne, 7 H. L. C. 689; (?^) Ilpath \ . Heath, 2 P. Wms. 366 

Farquka>'sun\. Floiier, 3 Ch. D. 109; Junes \ . Bruce, l\ Sim. 221 ; BiirrellY 

Re Boards, [ISy.i] 1 Ch. 499. See Egremont [Earl), 7 Beav. 205. 
Robertson v. Broadtent, 8 App. Cas. {cf) Siiurway v. Glynn, 9 Ves. 483 

812. As to marshalling, see post, Erans 7. Evans, 17 Sim. 86 ; Kilford v. 

Chap. II. Sect. VI. Blaney, 31 Ch, D. 56 ; 55 L. J. C. 185. 

(j!) Dai-ies V. Askford, 15 Sim. 42 ; (;■) Heath v. Heath, 2 P. Wms. 366 , 

11 L. J. C. 473 ; Buughton v. Boughton, Amesbury v. Brown, 1 Ves. sen. 482 ; 

1 H. L. C. 406. Davies v. Ashford, 15 Sim. 42; 11 

(m) Richardson v. Morton, L. R. 13 L. J. C, 473. 
Eq. 123 ; 41 L. J. C. 8- (s) Jones v. Bruce, 11 Sim. 221. 

\n) Howard v. Chaffers^ 2 Dr, & S. 

o 2 
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Interest upon 
charge. 



Interest upon 
debts. 



of distress, was held to charge the land primarily, if noi 
exclusively (0- 

A general charge of pecuniary legacies on the real estate is 
presumed not to be intended to extend to land specifically 
devised (u). But where a charge is made of debts and legacies 
combined, the same general terms will charge both upon all the 
real estate, including estates specifically devised (x). 

Where legacies are given generally and followed by a gift of 
the residue of the real and personal estate, the legacies are taken 
to be charged upon the real and personal estate as one fund (y). 
The rule is applicable where there is also a specific devise of part 
of the testator's real estate, as well as a residuary gift of a 
mixed fund (z). 

An equitable charge upon land carries interest at the rate of 
4 pe7- cent., in the absence of any special trust or direction con- 
cerning interest (a) : — as a deposit or instalment of purchase 
money paid under a contract of sale, after default in the vendor 
or rescission on account of fraud or mistake, for which therefore 
the purchaser acquires a lien upon the land (6), and a pur- 
chaser has been allowed interest at the rate of 4 per cent, only, 
although himself liable to pay interest at 5 per cent, had there 
been delay in completion (c) ; — an equitable mortgage by deposit 
of deeds to secure a debt not bearing interest (d) ; — costs ordered 
by the court to stand charged upon certain property (c). In 
commercial transactions, or where a special case can be made, 
the court will allow interest at the rate of 5 per cent, or even at 
a higher rate (/). 

A charge or trust for payment of debts presumptively includes 
the liability according to the original contract. If interest was 
originally payable it will continue to be so, but in the case of 



(«) PviiU V. Ileroii, 42 L. J. C. 348. 

(w) Spong V. Spong, 3 Bli. N. S. 
84 ; Cimroii v. Coin-on, 7 H. L. C. 168. 

(.r) JManltell v. Furrington, 3 He G. J. 
& S. 338. See J/«H»(«' V. Grrener,!,.^. 
14 Eq. 456. 

(y) GreviUe v. Browne., 7 H. L. C. 
689 ; Peacock v. Peacock, 34 L. J. C. 
31:") ; Oainsford v. Dunn, L. E. 17 Eq. 
405 ; Be Boards, [181)5] 1 Ch. 449. See 
Be Grainger, [1900] 2 Ch. 756 ; 69 
L. J. C. 789 ; affd. nom. Eiggins v. 
Dawson, [1902] A. C. 1 ; 71 L. J. C. 
132. 

(r) Francis v. Clemow, Kay, 435 ; 
23 L. J. C. 288 ; Wheeler v. Howell, 3 
K. & J. 198 ; Bra<i v. Stevens, 12 Ch. D. 
162. 

(a) Be Dra.r, [1903] 1 Ch. 781 ; 72 
L. J. C. 505 ; Be Davy, [1908] 1 Ch. 61. 



(S) Bose V. Watson, 10 H. L. C. (572 ; 
33 L. J. C. 385 ; Torrance v. Bolton, 
L. E. 14 Eq, 124 ; affd. L. R. 8 Ch. 118 ; 
42 L. J. C. 177 ; Be Bargvrares and 
Thompson's Cont.. 32 Ch. I). 454 ; Bo 
JJarshall and Salt's Cont., [1900] 2 Ch. 
202 ; 69 L. J. C. 542 ; Whithread .$• Co. 
V. Watt, [1902] 1 Ch. 835 ; 71 L. J. C. 
424. 

((■) Be Arnold, 14 Ch. D. 270, 285. 

(d) Be F.err's Policy, L. K. 8 Eq. 331. 

(p) Ltppard T. Bickctts, L. E. 14 Eq. 
291. See Eardley v. Knight, 41 Ch. D. 
537 ; .58 L. J. C. 622. 

(/) Edwards v. Martin, L. E. 1 Eq. 
121 ; Sargoiid's Claim, L. E. 15 Eq. 43 ; 
F,v J). Alison, L. E. l.'i Eij. 394 ; Agles- 
ford {FarV) v. Morris, L. H. 8 Ch 484 ; 
42 L. J. C. 648 ; F.r jj. Furber, 1 7 Ch. D. 
191. 
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simple contract debts interest will only be payable if express 
provision be made for payment, and will be payable only from 
the time when the charge or trust becomes effective (g). 

A pecuniary legacy given in general terms, without any time interest upon 
fixed for payment, if charged immediately upon land, carries '^S'^°'^^- 
intjrest from the death of the testator ; but if charged by a trust 
for sale, or as charging the personal estate, it is not, in general, 
payable, and therefore does not carry interest, until a year after 
the death {h). A legacy payable at a fixed time carries interest 
from the time of payment only, unless expressly payable with 
interest, or unless a gift of interest is to be implied under the 
circumstances (i). 

A legacy to an infant child of the testator, or to a child to 
whom a testator has placed himself in loco parentis, is held to 
carry interest from the death of the testator, even where the gift 
is future or contingent .(j). — A specific legacy carries all the 
interest or dividends actually accruing upon it from the death of 
the testator (/c) . 

Charges on land are regulated, as to the person to raise Power to 
them and as to the mode of raising them, by the provisions of ''^'^® charges, 
the instrument creating the charges ; or, in the absence or 
failure of such provisions, they are left to the remedies given by 
the Court of Chancery. Formerly intricate questions frequently 
arose as to the proper person to raise the charge and as to the 
mode in which it should be raised. In the case of testators 
dying after the 31st December, 1897, there will be no difficulty 
as to parties, for the legal estate is vested in the personal repre- 
sentative, as well in the case of land as of personalty, by Part I. 
of the Land Transfer Act, 1897 (60 & 61 Vict. c. 65). A general 
charge of debts upon real estate, not followed by a devise of the 
real estate to the executors, conferred upon them an equitable 
13ower of sale, and a good title could not be made without the 

(^) S/ddnj V. Ferrers, 1 Pro. C. C. (i) Re Gardner, 67 L. T. 552 ; Re 

41 ; Tait v. S'orthwlch {Lord), i Yes. Mnudy, [1895] 1 Gh. 101 ; Re Crane, 

81(i ; Pearce v. Slocomhe, A Y. & C. Ex. [1908] 1 Ch. 379 ; 77 L. J. C. 212 ; 

84 : Jenkins v. Perry, 3 Y. & C. Ex. MUltuwn {Earl) v. Trench, 4 01. & F. 

178 ; Bateinany. Margerison, 16 Beav. 276. 

477. See Askew v. Thompson, 4 K. & J. (.?) Hill v. Hill, 8 Ves. & P. 183 ; 

020. Leslie v. Leslie, LI. & G. temp. Sugd. 1 ; 

(/t) Pearson v. Pearson, 1 Sch. & L. Re Richards, L. H. 8 liq. 119 ; Ckidgey 

10 ; Shirt V. Westby, 16 Ves. 393 ; v. Whithij, 41 L. J. C. 699 ; Re 3Ioody, 

Turner v. Bju-li, L. R. 18 Eq. 301 ; 43 [1895] 1 Gh. 101 ; 64 L. J. G. 174. See 

L. J. G. 583. See Kirhpatrlch v. JSe C/vshc, [1908] 1 Gh. 379 ; 77 L. J. C. 

Bedford, 4 App. Gas. 96. As to rate 212. 

of interest payable, see Woody. Penoyre, (It) Buries v. Fowler, L. R. 16 Eq. 

13 Ves. 325 ; Lambert v. Lambert, L. P. 308 ; 43 L. J. G. 90. 
18 Eq. 320 ; 43 L. J. C. 106. 
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concurrence of the heir or devisee (l) ; but if the personal repre- 
sentatives were also devisees of the real estate, even if they were 
trustees for other persons, they could convey the legal estate and 
give a good discharge for the purchase or mortgage money (;in) ; 
and a good title was obtained from a devisee of lands specifically 
charged who was also one of two executors and alone received 
the purchase money (n). A power to sell or mortgage, without 
naming the donee, vested the land in the. persons appointed to 
distribute the fund, and if these persons were the executors, the 
power continued in the personal representatives of the testator 
for the time being in the chain of representation (o). 

In the case of proceedings to administer the real estate of a 
testator under the Administration of Estates Act, 1833, the heir 
or devisee, according as the property had been allowed to descend 
or had been devised, was a necessary party (p). In the case of 
the wills of testators dying after 13th August, 1859 — and the 
statute still remains in force in the case of copyholds (see Land 
Transfer Act, 1897, s. 1 (4)) — where the testator has not made 
any express provision for the raising of any debt, legacy or sum 
of money out of the estate charged, the devisee or devisees in 
trust of the whole of the testator's estate and interest may, 
notwithstanding any trusts actually declared by the testator, 
raise the debts, legacy or money charged thereon by a sale and 
absolute disposition, or by a mortgage of the same. And these 
powers are exercisable by all persons in whom the estate devised 
shall for the time being be vested by survivorship, descent, or 
devise, or by any persons appointed under the will or by the 
court to succeed to the trusteeship vested in such devisee in 
trust. If the devise does not convey the whole of the testator's 
estate and interest therein to the trustees, the power of raising 
the debts, legacy, or other moneys is vested in the person or 
persons (if any) in whom the executorship shall for the time 
being be vested (q). 



A general charge upon land or a trust to raise money, not 



(0 GvsUrig V. Carter, 1 Coll. 644 ; 14 
L. J. C. 218 ; Dae v. Muglws, 6 Ex. 223 ; 
20 L. J. Ex. 148. 

(;«) Elliot V. Merryma)! ,Miar\arA. 78 ; 
2Wh. & T. L. C. 897 ; JSall v. J/urri.i, i 
My. & Cr. 264 ; 8 L. J. C. 114 ; lie 
Tanqveray-milauTiie and Landau, 20 
Ch. D. 485 ; 51 L. ,J. C. 4:-!4. 

(k) Corser v. Cartivrii/lit, L. R. 7 H. L. 
731 ; 45 L. J. C. 605 (see also the report 
of tlie case telow, L. li. 8 Ch. a71) ; W. 
of JEiig. and S. )]'aUs lilt. v. MwcJi, 23 



Ch. D. 138 ; 52 L. J. C. 784. 

(o) Bentham v. Wilti-hire, i Madd. 
44 ; Pattoii v. Bandall, 1 J. & "W. 189 ; 
Furies v. Frarueli, 11 M. & W. 630 ; 12 
L. J. Ex. 460 ; 12 Sim. 528 ; Alliim V. 
Fryer, 3 Q. B. 442. And see Sugd., 
Powers, 119 ei seq. 

{[i) Bridges v. Hinxman, 16 Sim. 71. 
Sceii-eZff/u/i, 38 Ch. D.609; 57L.J.C. 
777. 

{[£) Law of Property Amendment Act, 
1859 (22 & 23 Vict. c..6,5), ss. 14, 15, 16. 
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prescribing any particular mode of raising it, in general, autho- Power to raise 
rises a sale (/■). And a power to sell implies a power to mort- or moiVai^e! ^ 
gage; but if the terms of the power show that an absolute 
sale and conversion was alone contemplated, a mortgage is not 
authorised (s). A power to mortgage imports a mortgage with a 
power of sale(t). 

A charge upon or trust to raise money by " the rents and By rents and 
profits" of land is not, in general, restricted to the annual rents P™ *^" 
and profits, and will authorise a sale or mortgage of the land (u)' 
A trust to raise a charge out of rents and profits by leasing 
for lives at the accustomed rent was held to be restricted to 
that mode of raising the charge and not to authorise a sale or 
mortgage (x). 

An annuity may be charged generally upon the land, or Charges of 
upon the aimual profits only, without resort to the land ; also ^°"" ^'^^' 
in the latter case it may be charged upon the profits of the 
current year only, without any continuing charge for arrears, or 
arrears may also continue charged upon the annual profits. 
The incidence of the charge in these respects depends upon the 
construction of the instrument creating the annuity, and the 
remedies against the land are restricted accordingly (y). 

In the case of instruments coming into operation after 31sfc 
December, 1881, a person " entitled to receive out of any land, or 
out of the income of any land, any annual sum, payable half- 
yearly or otherwise, whether charged on the land, or on the 
income of the land, and whether by way of rent-charge or other- 
wise, not being rent incident to a reversion," may distrain for 
arrears, or enter and take the profits in satisfaction of the arrears, 
or demise the land charged to a trustee for a term of years, on 
trust by mortgage, sale, or demise to raise the arrears ; but these 
powers may be excluded or modified by tlie terms of the instru- 
ment (z). These powers were formerly expressly conferred as a 

(/■) Wareham \. Broioii, 2 Vern. 153 ; estate, Page v. Leapiiujwcll, 18 Vcs. 

Bateiiiuii V. Batcman, 1 Atk. 421. 4B3 ; Raig 7. Sw'iney, 1 tSira. & iSt. 4s7 ^ 

(.v) Ilaldenby v. Sjjojforth, 1 Beav. Blanii v. BM, 2 De G. M. & G. 775 ; 

39u ; Ball v. Han-is, 4 My. ct Cr. 264 ; 22 L. J. C. 236. 

atrviigldll V. Andey, 1 De G. M. i: G. (,i') Ity v. Giliert, 2 P. Wms. 13. 

635; He BeUiitger, [1898] 2 Ch. 534 ; See as to the restricted construction ol: 

67 Xj. J . C. 580. a charge on profits, Wilsun, v. IlallUey, 

(t) CrulJis/ia/i!iv.I)u!fi>t,'L.'R.riKq. 1 Buss. & M. 51)0; Playters v. Abbott, 

555. See Tkonw v. Thome, [1893] 3 2 Id. & K. 110 ; Be Green, 40 Ch. 1). 

Ch. 196; 63 L. J. C. 38. 610. 

(m) Allan V. Backlumse, 2 Ves. & B. (j/) Carmiohael v. Gee, 5 App. Cas. 
65 ; Jac. 6.U ; Bootle v. Blundell, 1 588 ; 49 L. J. C. 829 ; Wormald v. 
Mer. 193 ; Metcalfe v. Hutchiiisoit, 1 Muzeen, 50 L. J. C. 776 ; Be Bigge,. 
Ch. D. 591 ; 42 L. J. C. 21U ; Be Green, [1907J 1 Ch. 714 ; 76 L. J. C. 413. 
40 Ch. D. 610 ; 58 L. J. C. 157. bo an [z) ConYeyancing and Law o£ Pro- 
unlimited gift of income prima facie perty iiot, 1881 (_44 i.V: 45 Vict. c. 41), 
imports a gift of the capital of personal s. 44. See Copyhold Acts, 1887, s. 16, 
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general rule, and where conferred the court would refuse to 
appomt a receiver (a), but since the Judicature Act, 1873, the 
court may, in the exercise of its statutory power, appoint one 
wherever it maybe "just or convenient " (/^). The court may 
also order a sale to satisfy the arrears, but the order is dis- 
cretionary (c), and the annuitant will generally be restricted 
to those remedies which have been appointed for securing 
payment ((/)• 

Power to dis- The persons entitled to charges on land or the money to be 
rec^eipt. ^ raised under trusts for sale were regarded as the equitable owners 
of the land -pro taitto ; and therefore, as a general rule, a purchaser 
of land subject to charges had to pay the purchase money to the 
persons entitled to the charges, or see that it was rightly ai)plied 
in paying them, if the estate was vested in trustees ; otherwise 
the land might remain subject to the charges in his hand(e). 
Express. liut an express power in the trustee to ^ive receipts to the 

purchaser might relieve a purchaser from seeing to the applica- 
tion of the money ; and an express clause to that effect was 
commonly inserted in trusts conferring powers to raise money by 
sale or mortgage (/). Statutory provision is now made for the 
exoneration of persons paying, transferring, or delivering any 
money, security, or other personal properly or effects from seeing 
to the application or being answerable for any loss or mis- 
application thereof where they take a receipt in writing ((/). 
Implied in The power to give receipts, if no express power were given, 

debts'' *° ^^"^ might be implied from the purpose of the trust or charge according 
to the following rules: — If the trust or charge were cieated for 
the payment of debts generally, a purchaser was not bound to 
see that the purchase money was rightly applied ; by reason of 
the indefinite nature of the trust or charge, which the purchaser 
Charge to pay is unable to ascertain (li). If the trust or charge were for the 
debts. payment of specified or scheduled debts to certain creditors, the 

general rule prevailed, and the purchaser was bound to see that 

and 18;i4, s. 27 (e) ; Improvement o£ Blaokiuriie v. TIopc-Edwardes, [1901] 

LRnd Act, 1811'.!, s. 3. 1 Cli. 419 ; 7U L. J. C\ 99. 

(a) Sullory v. irar«?-, L, B. 9 Eq. 22; (e) Kee Elliot v. Men-imiin, Barnard. 

40 J>. J. C. 398 ; Kvhrij v. Kelsi-y. L. E. 78 ; 2 Wli. & T. L. C. 897, and notes. 

17 Eq. 493. (/) See Keuii v. Maqowlry, 1 Dr. & 

(//) See TilMt v. Ki.nm, 2'> Ch. D. War. 401; hlfrmighill v. Anatey, 1 

238 ; 53 L. J. C. 199 ; J/«.w« v. Wedobij, UeCi. M. & G. 63S ; 21 L. J. C. 130. ' 

32 Ch. D. 206 ; 55 L. J, C. 507 ; lie ((/) Tiustee Act, 1x93 (5G & 57 Vict. 

Frytkei-cli, 42 Ch. D. 590 ; 59 L. J. C. c. 53), s. l-'O. See also Settled Land Act, 

.79. 1882 (45 i; 46 \ict u. 38), s. 40. 

(c) Ciqiit V. Jarhmn, 13 Price, 721 ; (A) Smithy, (liiyon, 1 Bro. C. C. 186 ; 
liamhro v. liamlro, [1894] 2 Ch. 564 ; Skino v. Burrcr, 1 Keen, 559 ; Ball t. 
<i3 L. J. C. 627. 2lurris, 4 i\l. & Cr. 264 ; liuMiiso/i v. 

(d) Hall V. Hiii-t, 2 J. & H. 76; iotmto-, 5 Le G. M. & G. 272. 
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the money was rightly applied (i). And so also if the trust or Or legacies. 
charge were for the j)ayment of legacies to certain persons (k) . 

If the trust or charge were for the payment of debts and Charge to pay 
legacies, including annuities, the purchaser was not bound to see i|fJaoira°'^ 
to the application of the purchase money, for the debts were 
indefinite and took priority of the legacies. And it seems that it 
was not material in such case that the jDurchaser knew that there 
were no debts, or that all the debts had been paid, leaving the 
legacies as the only charge ; for the implied power to give 
receipts arises upon the construction of the will, independently 
of the circumstances (l). 

The Administration of Estates Act, 1833, making the real 
estate of a deceased person assets for the payment of all his 
debts as against the heir or devisee, does not create a charge of 
the debts upon the land, so as to exempt a purchaser from seeing 
to the application of his purchase money in payment of legacies 
or other specific charges (hi). 

If the trust directs an immediate sale for purposes not imme- Sale for pur- 
diately ascertainable, there is an implied power in the trustee to ascertained 
give receipts, and which is independent of subsequent events (n). 
So where the proceeds of the sale are payable to infants who are 
not capable of signing receipts (o). So where it is required that 
the trustees should hold the proceeds for the purposes of the 
trust (p) ; or should re-invest the proceeds (q). 

In all cases, though there be a power in the trustees selling Notice of 
the land to give receipts to the purchaser, if the purchaser have tmgt''^" 
notice that the sale is made improperly or for the purpose of 
misapplying the money, he may become chargeable as participating 
in the breach of trust (r) . 

Executors take the personal estate of the testator, including Power in 
the leaseholds and chattels real, virtute officii, with an absolute gfygreoeiuts 
power to sell, mortgage or pledge it for- the payment of debts 
and the general purposes of the will ; and a purchaser or 
mortgagee from the executor is not bound to see to the application 

(J) Spalding v. Slialmer, 1 Vern. 301 ; («) Balfour v. WellanH, 16 Ves. 151- 

C'otterel v. lianipsun, 2 Vern. 5. (o) Sowarshij v. Lacy, i Madd. 142 ; 

(/«) Birkiiixon V. Dickinson, 3 Bro. Lavender v. Stanton, 6 Madd. 46. 

C. C. 19 ; Horn v. Horn, 2 Sim. & St. (^j) Loran v. Wiltshire, 3 Swanst. 

448 ; per Lyndhurst, L. C, Johnson t. 699. 

Kennet, 3 iki. & K. 630. {£) Loche v. Lomas, 5 De G. & S. 

(0 Johmon v. Kennet, 3 M. & K. 624 ; 329 ; 21 L. J. C. 503. 

Forbes v. Peacock, 1 Phill. 717 ; Strong- (»■) StroughiU v. Anstey, 1 De G. M. 

liill V. Anstey, 1 D. M. & (4. 635 ; 22 & G. 635 ; Howard v. Chaffers, 2 Dr. & 

L. J. C. 130 ; Re Uenson, [1908] 2 Gh. Sm. 236 ; 32 L. J. C. 686 ; Carlyon v. 

356 ; 77 L. J. C. 598. Truscott, L. B. 20 Eq. 348 ; 44 L. J. C. 

(»0 See Horn v. Horn, 2 S. & S. 448 ; 186. 
and see ante, p. 191. 
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Notice tliat 
sale improper. 



Discharge of 
charge by 
court. 



of the money (s). But if the sale or mortgage is a fraud upon' 
the estate, or made for the purpose of misapplying the money,, 
to the knowledge of the purchaser or mortgagee, as a sale or 
mortgage to a creditor of the executor for his own debt, the 
person so acquiring the assets will be chargeable ^^■ith the full 
value to the creditors and legatees (t). 

The fetters which charges imposed upon the free alienation of 
land were in a large measure removed by sect. 6 of the Con- 
veyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 
which enables the court to order a sale of land free from 
incumbrances upon proper provision being made for satisfying 
the charge. 



§ 4. MOETGAGES. 

Moitgnge by conveyance with proviso for redemption — redemption — fore- 
closure — power of sale — covenant to pay debt and interest — right oi: 
moitgagee to pursue all his remedies. 

Mojtgage by conveyance upon trust lor sale. 

Estate (if mortgagor — mortgage in fee — mortgage of term of years — 
special reservation of in mortgage deed — surplus proceeds of sale 
under the inoitgage. 

Liabililj' of the personal estate for the mortgage debt — Statutory amend- 
ments making the land primarily liable. 

Mortgagor in possession at law — tenant under mortgagor — redemise to 
mortgagor or attornment — possessory rights. 

Cliaige of mortgagee for the debt — legal estate in the land — devise by 
mortgagee — statutory amendment of the law. 

Mortgagee in ])ossession bound to account — annual rests — costs of repair, 
etc. — receiver — insurance. 

Distinction between a mortgagee and a trustee. 

Equitable mortgage by deposit of deeds — agreement as to the deposit — 
remedy of equitable mortgagee. 

Equitable mortgage by agreement without deposit. 

Mortgage of copyholds — of leaseholds — of equitable estates and interests — 
notice to the trustee. 

Mortgage by A mortgage is a charge upon land created for the security of 
conveyance money lent. The ordinary form of a mortgage is by an absolute 

with proviso •' •' D D .y 

forredemp- conveyance at law to the mortgagee; subject to an express 

*'°"' iwoviso for redemption, that upon payment of the debt and 

interest at an appointed day, the mortgagee shall reconvey to the 



(«) AV-er V. Corbett, 2 P. Wms. 148 ; 
3Jiles V. Duriifvrd, 2 De G. M. & G. 
611 ; Gray v. juhustmi, L. B. 3 H. L. 1 ; 
Sen-y v. Gibbons, h. K. 8 Ch. 747 ; 42 
L. J. C. 897 ; Graliam v. Drummuiid, 
[1896] 1 Ch. 968; 6.5 L. J. C. 472. 



See Ikorne v. Thoriw, [1893] 3 Ch. 196; 
63 L. J. C. 38. 

(t) Bumiey v. Bidyard, 1 Cox, 145 ; 
Hill V. 6iiiijjson, 7 Ves. 162 ; McLevd v. 
Drummond, 17 Ves. 152. 
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mortgagor (a). An earlier form by way of conveyance upon 
condition at common law defeating the estate in the event of 
payment at an appointed day has been obsolete for many 
years (h) . 

At law if the money were not paid at the appointed day the Equity of 
title of the mortgagee was absolute, but in a court of equity the '^'^ ^""^ ^°"' 
mortgagor was entitled to come in, within a reasonable time 
(which varied according to the circumstances) after the period 
fixed for redemption had expired, and obtain a reconveyance of 
the property upon terms, which were generally the payment of 
the principal not repaid, all arrears of interest, and the costs of 
action, but might include other matters (c). This right is known 
as an equity of redemption, and is an equitable estate {d). This 
right has sometimes been rested upon the principle that in a 
court of equity time was not generally considered as of the 
essence of the contract where land was being dealt with, but it is 
to be observed that, in the case of a mortgage, by no express 
terms could the right be restricted, whereas, in the case of a 
contract for the sale and purchase of land, the agreement of the 
parties to make time of the essence of the contract was always 
respected (e) ; and the rule that time was not essential does not 
seem to have been extended to other contracts (/). But there is 
another ground upon which the interference of the Court of 
Chancery may be rested, namely, relief against forfeiture where 
money afforded an adequate compensation (g). An absolute 
conveyance, which reserves to the seller the right to repurchase 
the property, is valid ; and in this case the right can only be 
exercised within the time apponited, and if the day be allowed 
to pass there is no relief in equity (li). Evidence is admissible 
to show that a transaction ostensibly an absolute conveyance 

(a) See Butler's note (1) to Co. Lit. L. J. C. 361. 

205a; 1 Prideaux Gouv. 525; Davidson (e) Mowurd v. Harris, 1 Vern. IDO; 

Conv., Part II. 2 Wh. ^ T. L. C. 11 ; Setoii v. Slade, 7 

(S) bee objection to this form stated Ves. at p. 273 ; Uiidxun v. Temple, 29 

by Chitty, L. J., Bitrham Bros. v. Beav. 536; 30 L. J. 0. 251; Sojjer v. 

liolerUon, [1898] 1 Q. B. at p. 772 ; 67 Armld, li App. Cas. 429 ; 59 L. J. C. 

L. J. Q. B. 4Si. The form was some- 214. 

times used as late as 1840, see i/w^e/'s V. (/) Cotton, L. J., lieiiter y. Salu, i 

GrazebroLik, 8 Q. B. 895. C. P. D. 239, 249. The case of 

(<!) See Grant, M. E., /w«esv. ffiJJtftt.?, Patrick v. Milner, 2 C. P. D. 342, 

9 Ves. 407 ; Farwell, J,, Puice.ll v. stands alone. 

i?;WA«?-6C, [1901] 2Ch. 160 ; 70L. J. C. {g) Peachy v. Somerset (Duke), 1 

587; mil V. Muwlands, [lSi)7] 2 Gh. Sti-a. U7 ; 2 Wh. kT.L.0.250 ; Slomau 

361 ; 66 L. J. C. 689. See Peai'ce v. v. Walter, 1 Bro. G. C. 418 ; 2 Wh. & 

Bullard, Xing S' Co., [1908] 1 Ch. 780 ; T. L. C. 257. See ante, p. 180. 

77 L. J. C. 340. (A) Williams v. Oiven, 5 JWy. & Or. 

id) Cashorne v. Searfe, 1 Atk. 603 ; 303; 12 1^. i.Q,.2m \ PerrijY.Meddow- 

2 Wh. & T. L. C. 6 ; Tarn v. Turner, 39 uroft, 4 Beav. 197 ; affd. 12 L. J. G. 

Ch. D. 456; 57 L.J. G. 1085; Main- 104. S,eeSaltY.Avrtham2)ton{JJurq.), 

land v. Upjohn, 41 Gli. D. 126; 58 [1892] A. C. 1 ; 61 L. J. G. 49. 
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Notice to re- 
deem. 



Mortgagee re- 
fusing tender 
liable for 
costs of 
redemption. 

Pbedemption 
at law by 
statute. 



is, in fact, a mortgage, but the burden of proof is upon the 
party disputing the apparent effect of the deed (i). 

"Where the mortgage is by deed, if the mortgagor allow the 
time appointed for payment to pass, he must give six months' 
notice before he can redeem ; and if he do not then exercise his 
right, he must renew the notice ; or he may pay six months' 
interest in lieu of notice (fc). The foundation of this rule is that 
a mortgage by deed is a permanent investment, and it is only 
equitable to give the mortgagee sufficient time to find another 
suitable permanent investment for his money. Conversely, if the 
mortgage is by deposit of title deeds, which is the usual form 
employed in the case of loans of a temporary character, the 
mortgagee is not entitled to notice of intention to pay off, unless 
he makes an express stipulation to that effect (l). So, too, if a 
mortgagee shows by his conduct that he is prepared to receive 
immediate payment, as by instituting proceedings to recover his 
debt (m), or by carrying in a proof in an action to administer the 
estate of a deceased mortgagor (n), or by consenting in an action 
to the sale of the estate in mortgage (o), or by exercising his 
power of sale (p), he dispenses with the obligation to give him 
notice. 

If the mortgagee refuse the tender of payment at the expira- 
tion of the notice, the amount tendered being sufficient, he will 
be liable for the costs of a suit for redemption {q). 

Courts of common law were empowered by statute in actions 
brought by mortgagees for the debt or an action of ejectment 
for the land to stay proceedings and compel a reconveyance, on 
payment of the principal, interest, and costs (r). — By the 
Supreme Court of Judicature Act, 1873 (36 & 37 Vict. c. 66), 
s. 24, any division of the High Court has full power to give 
effect to every equitable ground of relief or defence to which the 



(/) Liinqtuii V. Ilorton, 5 Beav. 9 ; 
names V.' JUatliciu.i, 9 Moo. P. 0. -113. 
Soiujlas V. Ciilvcncell, 3 GifE. 251, 4 
De U. F. & J. 20, is of questionable 
autliority, for not only was the plain- 
tiff, a jiarticeps cfimiiiix, allowed to 
plead affirmatively that the transaction 
was illegal — see Ayerst v. Jc/ikinx, L. R. 
16 Eq. 275— but 'also that the legal 
effect of the deed was misrepresented 
to him. See Muioatson Y , ircfti, [1908] 

1 Ch. 1 ; 77 L. J. C. 32. 

{k) Dafi V. Dinj, 31 Beav. 270 ; 
Sjiencer- Bell to L. S; S. IT. Vy., 33 
W. E. 771 ; Smith v. Smith, [1891] 3 
Ch. 550, Bee Hill v. Rowlands, [1897] 

2 Ch. 361 ; 66 L. J. C. 689. 

(l) I'itxgerald's Trustee v. Mellersh, 
[1892] 1 Ch. 385 ; 61 L. J. C. 231. Bee 



2>ost, p. 216. 

(wO Letts V. Sutehhis,'L. E. 13 Eq. 
176 ; Re Alcoch, 23 Ch. U. 372. 

(«) J/iitsiiit V. Swi/t, 5 Jur. 645. 

(») Re Moss, 31 Ch. D. 90 ; 55 L. J. C. 
87. 

(/O Banner v. Ben-idge, 18 Ch. D. 
25-1 ; 50 L. J. G. 630. 

(//) Jlui-mer v. RriestU/, 16 Beav. 
569 ; 22 L. J. C. 1041 ; Greenwood v. 
SiiteUffe, [1892] 1 Ch. 1 ; 61 L. J. C. 59. 
As to tender by a stranger or by i>, 
person having a partial interest only in 
the equily of redemption, see Pearce v. 
Morris, L. R. 5 Ch. 227 ; T<irii. v. Tui-nei; 
39 Ch, D. 456 ; 57 L. J. C. 1085. 

(/■) 7 Geo. II. c. 20; Common Law 
Procedure Act, 1>'52 (15 cfc 16 Vict. c. 76), 
s. 219. 
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mortgagor may be entitled against the claim of the mortgagee. 
But by sect. 34, sub-sect. 3, of the statute, actions for redemption 
or foreclosure are primarily assigned to the Chancery Division. 

The mortgagee, on the other hand, after default in payment Foreclosure. 
may take proceedings to enforce his security and make his title 
complete in equity by foreclosing the mortgagor. It is customary 
now to embody in one order the relief which the mortgagee 
could formerly obtain in several actions. The mortgagee has 
an immediate judgment for payment of the mortgage debt ; 
an account is directed of what is due to the mortgagee upon 
his security after deducting the amount recovered from the 
mortgagor under the immediate judgment for payment of the 
mortgage debt ; that in the event of payment within a limited 
time (usually six months) of the amount found due on taking the 
account the mortgagee is to reconvey the mortgaged property, 
and in default of payment the mortgagor is to stand foreclosed, 
or barred, from his right of redemption (s). The order for fore- 
closure absolute vests a new estate in the mortgagee (t), his title 
accruing from the date of the order, and not from the date of 
the judgment (u). An order for foreclosure absolute is not final, 
but the mortgagor may upon applying within a reasonable time 
re-open the foreclosure, and redeem the property (x). 

If there be a charge simpliciter, and not a mortgage, or an Alternative 
agreement for a mortgage, then the right of the parties having sale'cJ'fore- 
such a charge is a sale and not foreclosure (y). The court is closure. 
now invested with power to order a sale in the case of a 
mortgage (z). 

It was usual in a mortgage deed to give to the mortgagee an Power of sale 
express power of sale (a) ; but it did not supersede or affect the 
remedy of foreclosure (&) ; but after the judgment in foreclosure, 
and before the order was made for foreclosure absolute, the 
power could only be exercised by leave of the court (c). A 
power to mortgage imports a mortgage with a power of sale (d). 

(s) Farrej- v. Zaci/, TIarfland ^- Co., [1894] 3 Ch. 220 ; 63 L. J. C. 749. See 

31 Gh. D. 42 ; 55 L. J. C. 149. See Carter w. Walic, 4 Ch. D. 605 ; 46 

Puulett (Earl) v. Hill (F(>.), [1893] L.J. C. 841. 
1 Ch. 277 ; 62 L. J. C. 466. (--) See^w.sf, p. 206. 

(0 JPugh, V. Heath, 7 App. Cas. 235 ; («,) See Colsoiiv. WiUiam.i, 68 L. J. C 

51 L. J. Q. B. 367 ; Harlock v. Ashierry, 539. 
19 Ch. D. 539 ; 51 L. J. C. 394. (5) Wayne t. Haiiham, 9 Hare, 62 ; 

(m) Tho7U2>sun v. Grant, i Madd. 438. 20 L. J. C. 530. 

(.!■) WicJiaUe v. Short, H Bro. P. C. (e) Stevens v. 'Ilieatres, Ltd., [1903] 

558 ; Campbell v. Holyland, 7 Ch. D. 1 Ch. 857 ; 72 L. J. C. 764. 
166 ; 47 L. J. C. 145. (d) Chawner's Will, L. E. 8 Eq. 569 ; 

(i/) Tennunt v. Trenchard, L. E. 4 38 L. J. C. 726. 
Ch. 537 ; 38 L. J. C. 661 ; Re Owen. 
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The power of sale was preferably made exercisable, after the 
death of the mortgagee, by his executors and administrators, in 
drder that it might accompany the debt which passed to them as 
being personal estate («). 

A mortgage by deed has now incident to it a statutory power 
of sale. In form it follows the older express power, but may 
be modified or excluded by the parties. The earlier statute — the 
Trustees and Mortgagees Act, but better known as Lord Cran- 
worth's Act — applies to deeds executed after 28th August, 1860, 
and before 1st January, 1882 ; the later statute— the Con- 
veyancing and Law of Property Act, 1881 — applies to deeds 
executed after 31st December, 1881 (/). 

Prima facie foreclosure was the proper remedy of a mort- 
gagee, and the Court of Chancery would only direct a sale in a 
suit for foreclosure under exceptional circumstances (g). The 
court was first invested with a discretionary power of sale by 
the Chancery Procedure Act, 1852 (15 & 16 Vict. c. 86), s. 48, 
and the statutory provision now in force is contained in sect. 25 
of the Conveyancing and Law of Property Act, 1881 (44 & 45 
Vict. c. 41) (/«). 



Covenant to 
pay mortgage 
.debt. 



And interest. 



Separate bond 
for the debt. I 



It is also usual for the mortgagor to covenant in the mortgage 
deed to repay the money ; which gives the mortgagee a personal 
remedy by action and constitutes the loan a specialty debt ((')■ — 
A covenant to secure a loan by a mortgage deed to contain 
usual covenants has a like effect in converting the debt into a 
specialty (i). 

The covenant is usually extended to the payment of the 
interest; but unless the covenant for payment of interest extends 
beyond the period fixed for repayment of the principal, interest 
will only be recoverable as damages, and the rate will not be 
measured by that expressly fixed (/«). 

This personal security may be given by a separate instrument, 
as a bond, instead of the covenant in the mortgage deed ; which 



((?) See Thornhroiujli v. Bulicr, 1 Ch. 
Cas. 283 ; 2 Wh. & T. L. C. 1. 

(/) 23 & 24 Vict. c. 145, -ss. 11, 13, H, 
24, 32, 34 ; 44 & 45 Vict. c. 41, ss. 19, 
20, 21. 

(r/) Sawj)so?i v. Pattison, 1 Ha. 533 ; 
CuMmrn v. Aiikett, 3 W. E. 641 ; 
Ihitton V. Seahj, 27 L. J. C. 263. 

(li) See Carson, Eeal Prop. Stats, 
p. 581. 

((■) Mathew v. Blaolimore, 1 H. &; N. 
762 ; 26 L. J. Ex. 150. This covenant 
and that for payment of interest is now 



implied in the statutory mortgage under 
the Conveyancing and Law of Property 
Act, 1881, sect. 26. 

(./) Saunders v. AJil.wme, L. E. 2 Eq, 
573. 

(7.0 Me Iiohri-t.t, 14 Ch. D. 49. See, as 
to the amount of arrears of interest 
recoverable, Hnnter v. KwlioUs, 1 Mac. 
& (i. 640 ; 19 L. J. C. 177 ; Dinglf. v. 
Coppen. [1899] 1 Ch. 726 ; 68 L. J. C. 
337 ; iic Lloyd, [1903] 1 Ch. 385 ; 72 
L. J. C. 78 
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tas the advantage of enabling the mortgagee, upon a sale of the 
land, to deliver over the mortgage deed to a purchaser, and 
retain the bond for the purpose of his personal remedy, in 
■case the proceeds of the sale should prove insufficient. — Where 
trustees raise money on mortgage, it is usual for the equitable 
owners only and not the trustees to execute the personal 
covenants required, and, as against the trustees, the land is the 
only security (I). 

With the divided jurisdictions of the courts prior to the Rightofmort- 
Judicature Act, 1873, it was competent to the mortgagee to fuflu^hir^" 
enforce all his remedies concurrently and in different courts (m) ; remedies, 
but since that statute the practice is to give in one action all the 
relief to which a mortgagee was formerly entitled in several 
proceedings («). A mortgagee may limit his claim to particular 
items of relief (o), and would perhaps not be held to have waived 
his rights by this line of conduct (j)) ; but the court would 
probably discountenance any attempt to enforce his remedies in 
court piecemeal. The remedies available to the mortgagee are 
so connected as that whatever is realized from the one must be 
allowed in discharge of the other. Thus, if he exercises the 
power of sale and does not realize the amount of his charge, he 
may still proceed upon the covenant for the balance; so, if he Proceeding 
forecloses, he may proceed upon the covenant ; but in either case aeter fore- ' 
he opens the foreclosure, that is he gives to the mortgagor a closure, 
renewed right to redeem. Hence in order to proceed upon the 
covenant after a foreclosure, he must remain in a position to 
give redemption ; and if he sells the estate, though for less than 
the amount of the debt, or otherwise puts it out of his power 
to reconvey, he can no longer pursue any remedy for the 
deficiency (q). 

A mortgage is sometimes made in the form of a conveyance to Mortgage by 
the mortgagee or his trustee upon an express trust to sell, after fojPgaie '^"^^ 
default in payment, and out of the proceeds to pay the debt, 
interest and costs to the mortgagee, and the surplus to the 
mortgagor. This is strictly a mortgage in that the mortgagor 
has only the ordinary right to redeem before the trust for sale is 

(0 1 Prideaux, Conv. 659, ?».; 2 David- Ch. 726 ; 68 L. J. C. 337. 

son, Conv., Part II., 461, ;,. (^) See and dist. Lamiti/j v. Gee, 10 

(m) Rees v. Parkinson, 2 Anstr. 497 ; Ch. D. 71.5 ; 48 L. J. C. 196. 

Ciilbij V. Gibson, 8 Smith, .516. (y) Lockhart v. Hardy, 9 Beav. 349 ; 

(m) Farrer v. Lacy, Hartland Sf Co., Palmer v. Hendrie, 27 Beav. 349; 28 

31 Ch. D. 42 ; 55 L. J. C. 149. Beav. 341 ; Kbinaird v. Trollojie, 39 

(o) See Dingle v. Coppen, [1899] 1 Ch. D. 638 ; 58 L. J. C. 566. 
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executed (r) ; but he cannot enforce a sale (s). A security by 
way of trust for sale does not convert the mortgagee into a 
trustee for the mortgagor (t). 
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In equity, the mortgagor is still considered as the owner of the 
land, subject to the charges secured to the mortgagee (u). The 
equity of redemption of land mortgaged in fee is regarded as 
part of the original beneficial ownership, and of the nature of 
real estate. It may be conveyed and limited in various estates, 
or devised by will, or left to descend to the heir ; and the person 
or persons becoming entitled by conveyance, descent or devise 
may exercise the right to redeem, and have a reconveyance 
according to their respective estates and interests (v). 

The equity of redemption of a mortgage in fee was held not to 
be assets by descent in the hands of the heir for payment of the 
specialty creditors of the deceased ancestor, within the Statute 
of Prauds, 29 Car. II. c. 3, s. 10, which enacted that trusts in fee 
simple should be assets by descent. But it was made equitable 
assets by the Court of Chancery, upon the principle that if a 
specialty creditor applied to redeem, the court would grant 
redemption only in favour of all the creditors equally without 
distinction as to j)riority (w). The Administration of Estates 
Act, 1888, was held to extend to an equity of redemption in fee, 
thus putting it in the position of legal assets by descent (x). An 
equity of redemption would now be legal assets by force of 
Part I. of the Land Transfer Act, 1897 {y). 

The equity of redemption of a term of years, or chattel interest 
in land, retains the original quality of personal estate and passes 
to the executor, virtute officii, and is legal assets, although the 
right can be enforced only by suit in equity {z). 

Difficulties have sometimes arisen where the reservation of the 
equity of redemption has not strictly followed the devolution of 
the property according to the original title. The later cases 
allow a formal reservation of the equity in variance of the former 



(j) Bell ¥. Carter, 17 Beav. 11 ; 22 
L. J. C. 933. 

(.?) Locking v. Parker, L. R. 8 Ch. 30 ; 
42 L. J. C. 257. 

(0 Kirkwoocl v. T/ioiiijixun, 2 De G. 
J. & S. 613 ; Be Alison, 11 Ch. U. 
284. 

(i() Fairchniflh v. Marskall, 4 Ex. D. 
37. See T'«« GeUler, Apsimon S; Co. v. 
Sowerhy Bridge United JDixt. Flour 
Soe., H Ch. D. 374; 59 L. J. C. 
292. 



(r) Caslorne x. Soarfe, 1 Atk. G03 ; 
2 "Wh. & T. L. C. 6 ; and notes. 

(h) Solleii V. Gower, 2 Vern. 61 ; 
Plvnkrt V. Poison, 2 Atli. 290 ; Butler's 
note to Co. Lit. MS b. 

(.r) Fiixter v. Handley. 1 Sim. N. S. 
200. See ante, p. 191. 

iy) Be Harrowiy and Paine, [19021 
W.N. p. 137. '■ ^ 

(i-) Cook V. Oregson, 3 Drew. 547 ; 25 
L. J. C. 706. See ante, p, 193. 
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title as sufficient evidence of an intention to resettle the equity 
of redemption (a). 

A mortgage, though attended with an absolute power o£ sale Surplus pro- 
or trust for sale, has no constructive effect in equity as a underlhe 
conversion of the land into personalty beyond the amount of the mortgage. 
debt charged upon it. A sale would effect a conversion if made 
in the lifetime of the mortgagor, but not if made after his death ; 
and in determining whether a conversion has been effected it is 
immaterial whether the surplus is expressed in the deed to be 
payable to the real or to the personal representatives of the 
mortgagor (b). 

Until the passing of the statutes hereafter mentioned the Liability of 
Court of Chancery adjusted the rights of the parties claiming estate^o£°°^ 
beneficially as representatives of a deceased person, according to mortgagor tor 
a presumed intention of the deceased. Where a mortgage debt debt." " 
had been contracted by the deceased, the heir or devisee was 
entitled to have the amount of the charge made good out of the 
personal estate which had been increased in value to that extent; 
but if the mortgage debt had not been created by the deceased 
himself (as where he purchased land subject to a mortgage debt) 
the right to have it paid off out of personalty was negatived, 
unless the deceased had by subsequent acts adopted the charge 
as his own, as was also the case where it could be shown that the 
personal estate had not in fact been increased in value (c). 

By the Eeal Estate Charges Act, 1854 (17 & 18 Vict. c. 113), statutory 
the mortgaged land, every part thereof, according to its value, ^aHn^tTe^ 
bearing a proportionate part of the mortgage debts charged on mortgaged 
the whole thereof, is made primarily liable in the hands of the luTbie forthe''' 
heir or devisee to satisfy the charges thereon unless the deceased '^'^^''■ 
shall, by his will, deed, or other document, have signified any 
contrary or other intention {d). The Eeal Estate Charges Act, 
1867 (30 & 31 Vict. c. 69), effected two amendments. By sect. 1 a 
general declaration that the debts or that all the debts of a 
testator shall be paid out of personal estate is not a sufficient 
expression of intention to exonerate the property charged. If 

(«) Dawson t. Whitehaven (Bank), 8 v. Bv.ih, i Bli. N. S. 305, and note ; 

Ch. t). 219 ; Plomley v. Felton, li App. Loose-more v. Knapman, Kay, 123 ; 23 

Cas. 61 ; 58 L. J. P. C. 50. L. J. C. 174 ; F\eU v. Moore, 7 De G. M. 

(7;) Wri<iM v. Bose, 2 Sim. & S. 323 ; & G. 691. 
Bourne m. Bowne, 2 Hare, 35 ; Be (d) See Syer v. Gladstone, 30 Ch. D. 

Clarlte's Trvsts, 22 L. J. 0. 230 ; Be 6U ; Be Camjilell, [1893J 2 Ch. 200 ; 

Grange, [1907] 2 Ch. 20 ; 76 L. J. C. Be Anthony, [1893J 3 Ch. 498 ; 02 

456. L. J. C. 1004; Smith v. iforetoii, 37 

(c) Ancaster (BuJte) v. Mayer, 1 Bro. L. J. G, 6. 
C. 0. 454; 1 Wh. & T. L. C.'l ; Bavies 

L.P.L. P 
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there be a direction in a will that part of the testator's real 
property shall bear the burdens upon it, the other part of the 
real estate will be exonerated by implication, expressio unius 
exclusio alterius (e). By sect. 2 of the same statute a vendor's lien 
for unpaid purchase money upon any lands or hereditaments 
purchased by a testator (/) is to be deemed a mortgage within 
the meaning of the Acts. The Eeal Estate Charges Act, 1877 
(40 & 41 Vict. c. 34), provides that the two previous statutes 
shall, as to any testator dying after 31st December, 1877, be held 
to extend to " a testator or intestate dying seised or possessed of 
or entitled to any land or other hereditaments, of whatever tenure, 
which shall at the time of his death he charged with the payment 
of any sum or sums of money by way of mortgage, or any other 
equitable charge, including any lien for unpaid purchase money ; 
and the devisee or legatee (g) or heir shall not be entitled to 
have such sum or sums discharged or satisfied out of any other 
estate of the testator or intestate unless (in the case of a testator) 
he shall within the meaning of the said Acts have signified a 
contrary intention ; and such contrary intention shall not be 
deemed to be signified by a charge of or direction for payment of 
debts upon or out of residuary real and personal estate, or 
residuary real estate." The decisions on the earlier of these 
statutes tended to restrict the amendment of the law within very 
narrow limits, but the tendency of the modern decisions is to 
regard the Act of 1877 as a legislative declaration that a liberal 
interpretation was in fact intended, and to extend rather than 
restrain the effect of the expressions used (/i). Accordingly, 
where land is taken in execution under a writ of elegit, the 
devisee must discharge so much of the judgment debt as 
is unsatisfied at the testator's death (i) ; and a rent-charge 
issuing out of a chattel real is not payable primarily out of the 
pure personal estate {j). So money payable under a building 
agreement has by a liberal extension of the statutes been 
treated as in the nature of unpaid purchase money (/c). An 
intention to exclude the application of the statutes may be 
collected from a series of documents (Z). 

(e) lie Valp!/, [190C] 1 Ch. 531 ; 75 (i) 7?e Anthony, [1892] 1 Ch. 450 : 61 

L. J. C. 301. L. J. C. 43i. 

(/) Harding v. Harding, L. E. 13 (,;) Re Fraser, [1904] 1 Ch. 726 ; 73 

Eq. 493 ; 41 L. J. C. 523. L. J. C. 481. 

iq-) Re Wilson, [1908] 1 Ch. 839 ; 77 {li) Re Kidd, [1894] 3 Ch. 558: 63 

L. J. C. 564. L. J. C. 855. 

Qi) See Re Kidd, [1894] 3 Ch. at (I) Re Campbell, [1893] 2 Ch. 206 ; 

p. 560 ; 63 L. J. C. 855 ; Re Fraser, 62 L. J. C. 594 ; Smith v. lUoreton, 37 

[1904] 1 Ch. at p. 736; 73 L. J. C. L. J. C. 6. 
481. 
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Unless the mortgage deed provide to the contrary, a mortgagee Mortgagor in 
is entitled to enter, or to bring an action of ejectment, without 
giving any notice to quit or making any demand of possession (m). 
It may not be out of place to point out that a mortgagor in 
possession is neither tenant at will nor tenant at sufferance to 
the mortgagee, although his tenure in some respects resembles 
those tenures (n). It is also to be observed that a mortgagee 
does not stand in a fiduciary relation to the mortgagor (o). 

A tenant under the mortgagor, let into possession since the Tenant under 
mortgage, was in the like position, unless the mortgagee recog- ^°'^ s^sw- 
nised and adopted his tenancy (p). In the case of mortgages 
executed after 31st December, 1881, a mortgagor in possession 
may now by force of sect. 18 of the Conveyancing and Law of 
Property Act, 1881, unless his statutory power be qualified or 
excluded, grant leases binding upon the mortgagee (q). As 
between the mortgagor and his lessee, a lease, which is void as 
against the mortgagee, operates by esfr^jyjei, precluding the lessee 
from disputing a reversion in his lessor according to the terms of 
the lease, and his right to the rent, until an actual or constructive 
eviction by the mortgagee ; and the covenants and liabilities of 
the lessee under the lease will run with such reversion (r). 

The mortgagee cannot recover the mesne profits accrued before Claim of 
he actually takes possession or does what is equivalent ; for the mesnl'^proflt'. 
doctrine of relation of an entry to the original title, as between 
disseisor and disseisee, does not apply between mortgagor and 
mortgagee ; but upon a claim made by the mortgagee the lessee 
of the mortgagor may pay his rent in future to him, thereby 
becoming tenant to him instead of the mortgagor, and such pay- 
ment will be an answer to the claim of his lessor as amounting 
to an eviction (s). And it seems the tenant is also justified in 
paying over the arrears of rent accrued due and remaining 
unpaid at the time of the mortgagee claiming (t). 

Im) Doe V Dai/, 2 Q. B. 147 ; Doe v. Holmes, [1900] 1 Ch. 188 ; 67 L. J. C. 

roin 4 Q B 615.' 149 ; Divum v. Peto, [1900] 2 Q. B. 

(«) B-ifoh V. Wriqht, 1 T. E. 378 ; 653 ; 69 L. J. Q. B. 869. 
Doe Y. Giles, o Bing. 421 ; Doe v. (;■) Sturgeon v. Wingjield, ]5 M. kW. 

Maisey, 8 B. & C. 767 ; Doe v. Day, 2 224 ; Doe v. Oiigley, 10 C. B. 25 

Q B. i47 ; Doe v. Tom, 4 Q. B. 615; Cutlihcrtsun v. Irving, 6 H. & N. 135 

Morton v 'Wuods, L. R. 4 Q. B. 293 ; 38 29 L. J. Ex, 485 ; Morton v. ]Voods, 

L J. Q. B. 81. L. B. 4 Q. B. 293 ; 28 L. J. Q. B. 81. 

(o) See wosf, p. 216. («) JEoaiis v. Elliot, 9 A. & E. 342 ; 

(n') Kcech V. Hall, Dougl. 21; 1 Litchfield y. Read i/, 5 Ex. 939 ; Wilton 

Smith's L. C. 511 and notes. v. Dunn, 17 Q. B. 294 ; 21 L. J. Q. B. 60. 

Ui) Municipal Permanent Inrt. JBg. (t) Pope v. Biggs, 9 B. & C. 245 ; 

Suc.v. Smitli. 22 Q. B. D. 70 ; 58 L. J. Johnson v. Jones, 9 A. & E. 809 ; 

Q B 61 ■ Wilson y. Queen's Cluh, Underhay v. Read, 20 Q. B. D. 209 ; 57 

[1891] s'ch. 525; 60 L. J. C. 698; L.J. Q. B. 129. 
John Briitheri' Abergarw Brewery v. 

p2 
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Ee-demise to 
mortgagor or 
attornment. 



The relation of landlord and tenant may, however, be con- 
stituted between the mortgagee and mortgagor, as where the 
mortgage deed contains an express provision that the mortgagor 
may remain in possession until default in payment on the day 
appointed («,) ; or where the mortgagor attorns to the mortgagee 
as his tenant at a rent(r). Where a tenancy is in fact created, 
the mortgagee may distrain the goods of a stranger ; but unless a 
tenancy is in fact created, extending beyond a mere personal 
licence to take the goods of the mortgagor in satisfaction of 
arrears of interest, the goods of a stranger cannot be so seized («•)• 
A mortgagor who has attorned to a first mortgagee may give a 
valid power of distress by attorning to a puisne incumbrancer (r) . 
Attornment clauses require to be registered as bills of sale to 
render a seizure of chattels valid, unless a mortgagee having 
previously taken possession, subsequently demises the premises 
to the mortgagor {y). Both in a court of law and in a court of 
equity an attornment clause was considered as intended to secure 
the mortgage debt as well as the interest (z). It afforded no 
answer to an action of ejectment brought without notice (a) ; 
and was avoided by a change of interest, as on the assignment of 
the mortgage, or the death of the mortgagor (5). 



Possessory 
lights. 



In equity the possession of the mortgagor is referred to his 
equitable title, and he is prima facie entitled to do any acts 
incident to a beneficial ownership, as cutting timber, or the like 
acts, unless the result will be to impair the sufficiency of the 
security (c). And the mortgagor will be restrained from exercising 
this right in an unusual or destructive manner (rf). 



(ii) WUltlnson v. Hall, 3 Bing. N. C. 
508. 

(r) 3Iorton v. Woods, L. K. 4 Q. B 
293 ; 33 L. J. Q. B. 81 ; Rt- p. Jacltsun 
14 Ch, D. 725 ; Ex 2>- Voisey, 21 Ch. D 
442; 52 L. J. C. 121. See JulU/ v, 
Arhidhnot, 4 De G. & J. 224 ; 28 L. J. C. 
nil ; Clmrcx v. Hvghes, L. K. 5 Ex. 160 
39 L. J. Ex. 62. 

(«u) Freeman v. Edwarils, 2 Ex. 732 
Keiirslcy y. Phili2)s, 11 Q. B. D. 621 
52 L.J. Q. B. 621. 

(.r) E.r J}. Punnett, 16 Ch. D. 226 
50 L. J. C. 212. 

(y) Bills of Sale Act, 1878 (41 & 42 
Vict. c. 31), s. 6 ; Ex jj. Kennedy, 21 
Q. B. D. 384 ; Green t. Marsh, [1892] 
2 Q. B. 331 ; 61 L. J. Q. B. 442. See 
jVvmford v. Collier, 25 Q. B. D. 279 ; 
59 L. J. (,). B. 5-)2. 

(-) E.r p. Harrison, 18 Ch. D. 127; 
50 L. J. C. 832. 



(a) Doe V. Olle.y. 12 A. & E. 481 ; 
Doe Y. Tom, 4 Q. B. 615 : 12 L. J. Q. B. 
264 ; Eoe v. Goodier, 10 Q. B. 957 ; 16 
L. J. Q. B. 435 ; Metroj). Counties and 
Gen. Life Assce. v. Eroivn, 4 H. & N. 
428 ; 28 L. J. Ex. 340. 

(h) Brown v. Metrop. Counties and 
Gen. Life As.see., 1 Ell. & E. 834 ; 2S 
L. J. (,). B.236 ; Seohie v. Collins, [1895] 
1 Q. B. 375 ; 64 L. J. Q. B. 10. 

(c) Humphreys v. Harrison, 1 J. & W. 
581 ; Einy v. Smith, 2 Hare, 239. See 
Wriyht V. Athins, 1 V. & B. 313 ; 
Goodman v. ICine, 8 Beay. 379 ; Bagnall 
V. Jillar, 12 Ch. D. 812 ; 48 L. J. C. 
695. As to leases by a mortgagor in 
possession, see ««fc, p. 211. 

id) Humphreys y. Harrison, 1 J. & "VV. 
581 ; Huddersjield Bkg. Co. v. Lister 
4- Co., [1895] 2 Ch. 273 ; 64 L. J. G. 
523. 
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The mortgagor is not bound to account for the rents and 
profits received by him while he remains in possession, notwith- 
standing the security may have become insufficient. " He 
receives the profits of the laud for his own use, and not as agent 
or bailiff of the mortgagee, and when he has once received them, 
is absolutely entitled to keep them as his own " (e). Where a 
receiver has been appointed under the power contained in sect. 19 
of the Conveyancing and Law of Property Act, 1881 (41 & 45 Vict. 
c. 41), the mortgagor apparently ceases to be in possession (/). 

By the Supreme Court of Judicature Act, 1873 (36 & 37 Vict. Mortgagor in 
c. 66), s. 25, sub-s. (5)—" A mortgagor entitled for the time ^^"aytuein 
being to the possession or receipt of the rents and profits of any his own name, 
land, as to which no notice of his intention to take possession or 
to enter into the receipt of the rents and profits thereof shall 
have been given by the mortgagee, may sue for such possession, 
or for the recovery of such rents or profits, or to prevent or 
recover damages in respect of any trespass or other wrong relative 
thereto, in his own name only, unless the cause of action arises 
upon a lease or other contract made by him jointly with any 
other person" (g). 

Until final order of foreclosure, the mortgagee though absolute charge ot 
owner at law, is entitled in equity only to a charge upon the land a^bt ^iifterest'^ 
to the amount of the mortgage debt, interest, and costs. This and cost. 
includes not only the ordinary charges and expenses usually 
provided for by the instrument, but also the costs (if any) incident 
to realising the security, as those properly incurred in a fore- 
closure or redemption suit. The mortgagee is allowed all such 
costs in account, and the mortgagor cannot redeem without 
paying them (/(). 

The mortgage debt and charges, thus constituting the is personal 
mortgagee's interest in the land in equity, is of the nature of ^^ ^ ^' 
personal estate, and passes on death to his personal representa- 
tive (i). The legal estate in the land, upon a mortgage in fee, Legal estate 

in land, 

(e) Per Alderson, B., Trent v. Haiit, U Ch. D. 37i ; 59 L. J. C. C3. 

9 Ex. 14 ; 22 L. J. Ex. .S18 ; Colmiin v. (/t) Cotterell v. Strattoti, L. R. 8 Ch. 

St. Albans (Dulie), 3 Ves. 25 ; li.o p. 295 ; 42 L. J. C. 417 ; Cottrell v. 

Wilson, 2 V. & B. 252 ; Garfitt v. Allen, Finney, L. R. 9 Ch. 541 ; 43 L. J. C. 

37 Ch. D. 48 ; 57 L. J. C. 420. See Re 5C2 ; Xat. Bh. of Australasia v. United 

Anglesey (Mai-q.), L. E. 17 Eq. 283 ; 43 Hand in Hand and Band of Hope 

L. J. G. 437. Co., 4 App. Gas. 391 ; Re Watts, 22 

(/) M-oolston V. Ross, [1900] 1 Ch. Ch. D. 1. 

788 ; 69 1;. J. C. 363. (0 Thornlrough v. Balier, 1 Ch. Ca. 

G?) Fairclougli v. Marshall, i Ex. D. 283 ; 2 Wh. & T. L. C. 1. See 7?e 

37. See Van Gelder, Apsimon 4' Co. v. Zoreridge, [1902] 2 Ch. 859 ; 71 L. J. C. 

Soweriy Bridge United jDist. Flour Soc, 865. 
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passed to the heir or devisee of the mortgagee, who became a 
trustee for the personal representative or person beneficially 
entitled to the debt and charges, but subject always to the equity 

Devise by ^f redemption of the mortgagor (j). In practice the complication 
which ensued from the devolution in different directions of the 
debt, and of the land upon which it was secured, was prevented by 
an express devise of mortgage estates to the personal represen- 
tatives of the mortgagee ; and a general devise of real estate 
passed estates held in mortgage, unless a contrary intention 
was expressed, or to be inferred from the purpose of the 
disposition (k). 

statutory Sect. 4 of the Vendor and Purchaser Act, 1874 (37 & 38 Vict. 

Sw.'^ "^^^ ° ^- '''^)' empowered the personal representative of a mortgagee of 
a freehold estate, or of a copyhold estate to which the mort- 
gagee should have been admitted, to re-assure the mortgaged 
estate upon redemption. This provision was repealed and 
replaced by sect. 30 of the Conveyancing and Law of Property 
Act, 1881 (44 & 45 Vict. c. 41), which enacts that an estate of 
inheritance, or limited to the heir as special occupant, in any 
tenements or hereditaments, corporeal or incorporeal, vested by 
way of mortgage in any person solely, on his death, notwith- 
standing any testamentary disposition, devolves upon his personal 
representatives. Copyholds were excluded from the operation of 
the last-mentioned section by sect. 45 of the Copyholds Act, 1887 
(50 & 51 Vict. c. 73), the provisions of which are now embodied 
in sect. 88 of the consolidating statute the Copyholds Act, 1894 
(57 & 58 Vict. c. 46), and they devolve upon the customary heir. 
The Trustee Act, 1893 (56 & 57 Vict. c. 53), s. 29, empowers the 
High Court, where a mortgagee of land (including copyholds) has 
died without taking possession, to make an order vesting the land 
in a person who has paid off the mortgage debt to the person 
entitled to receive the same, where the heir or personal repre- 
sentative or devisee of the mortgagee is out of the jurisdiction, or 
cannot be found, or refuses to reconvey the property, or where it 
is uncertain who is the proper jDerson to reconvey ; or the High 
Court may (under sect. 83 of the same statute) appoint a person 
to execute a conveyance of the land instead of making a vesting 
order. There is power to make a similar order in the case of an 
infant by sect. 28 of the same statute, and in the ease of a lunatic 
by sect. 135 of the Lunacy Act, 1890 (53 Viet. c. 5) (0- 

(j) See Thoniirmif/h y. £iilri; 1 Ch. Ves. 417 ; Tud.L. C.322. See Be Carter 

Ca. 283 ; 2 Wh. &' T. L. C. 1. See [1900] 1 Ch. 801 ; (j9 L. J. C. 426. 

i-epovt, 3 Swanst. G28. (I) See Carson, Eeal Prop. Stats. 

(A) Brayhroolie (Lord) v. Imliip, 8 pp. 774, 778, 797. 
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A mortgagee who takes possession under his legal title is Account 
bound to account for all the rents and profits actually received gfgeeln""''' 
by him, or which he ought to have received (m). In general, if possession. 
the mortgagee takes possession, without any sufficient cause for ^^^^"^^^ ^'^s's. 
entering, he must account with annual rests ; that is to say, the 
surplus receipts after payment of interest will be applied annually 
in discharge of principal, leaving interest to run only on the 
balance. But if he enters because the interest is in arrear, or 
for the protection of his security, or other sufficient cause, he 
is not bound to receive payment in this mode, and he may 
continue to charge interest in full until the whole debt is 
discharged (n). 

On the other hand, a mortgagee is entitled to charge in account May charge 
the costs of all necessary repairs as a matter of right, and he is jgLirg^ etc. 
also entitled, upon making a proper case for the allowance, to an 
account of the sums expended in permanent and lasting improve- 
ments (o) . He is also entitled to the costs of perfecting his title 
or rendering it available, or of defending the title to the property, 
but the costs of defending his mortgage he can only charge against 
the party impeaching his title (p). He may employ all necessary Receiver, 
agents or receivers and charge for their payment; — but he is not 
entitled to charge any profit or remuneration for his personal 
services or trouble (q). 

By sect. 19 of the Conveyancing and Law of Property Act, 
1881 (44 & 45 Vict. c. 41), which replaces an earlier enactment 
to the same effect, a mortgagee whose mortgage is by deed 
executed after 31st December, 1881, may appoint a receiver 
when the mortgage money has become due ; but this power 
may be excluded or modified by the deed itself. 

A mortgagee could not, apart from a contract to that effect, 

(?«) Anon., 1 Vern. 45 ; Maj/ei- v. 150. 
J)/ttrr«»/, 8 Ch. D. 42.5 ; 47 L. J. ii. 605. (p} Bamsden v. Ziinr/ley, 2 Vern. 

See A'at. Bh. of Avstralasia v. United 536 ; Peers v. Ceeley, 15 Beav. 2iiS ; 

Hand in Hand and Band of Hoiie Co., Blacliford y. Daxi.% L. K. 4 Qh. 304 ; 

4 App. Cas. 391. Parlier v. Wafiins, 1 Johns. 133 ; Oiveii. 

(«) Scholefield v. Ingham, G. P. C. v. CiviirJi. 5 W. R. 545 ; Bee.i v. Met. 

477 ; Wilson v. Ciiiei; 3 Beav. 136 ; Bd. of Wis., 14 Ch. D. 372 ; A'at. Proi: 

Patch V. Wild,m Beav. 99; Bob.wnY. Bit. of England v. Game.':, 31 Ch. D. 

Mnd, 4 De G. & S. 575 ; Ashwovth. v. 582 ; 55 L. J. C. 5i6 ; Wales v. Carr, 

Lord, 36 Ch. D. 545 ; .57 L. J. C. 238 ; [1902] 1 Ch. 860 ; 71 L. J. C. 483. 

Wrigley v. Gill, [1905] 1 Ch. 241 ; 74 See Wai'd v. Barton, 11 Sim. 534 ; 

L. J. C. 160 ; Ainsworth v. Wilding, BoUnghrolte v. Hind, 25 Ch. D. 795 ; 53 

[1905] 1 Ch. 435 ; 74 L. J. C. 256. L. J. C. 704. 

[o) Sandon v. Hooper, 6 Beav. 246 ; (jf) Langsta,ffe v. Fenwicli, 10 Ves. 

14 L.J. C. 120 ; Powell v. Trotter, 1 405; Davis v. Bendy, 3 Madd. 170; 

Dr. & Sm. 388 ; Tipton Green Coll. v. Vnion Bit. of London v. Ingram, 16 

Tipton Moat Coll., 7 Ch. D. 192 ; 47 Ch. D. 53 ; 50 L. J. C. 74. See ante, 

L. J. C. 152 ; Shepard v. Jones, 21 Ch. D. p. 114. 
469 ; Henderson v. Astwood, [1894] A. C. 
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Power to in- 
sure and 
charge pre- 
miums. 



charge in account the premiums for insuring the property (r), 
but in the case of a mortgage by deed, unless the power is 
exch^ded or modified by contract, he may by sect. 19 of the last- 
mentioned statute, which replaces sect. 11 of the 23 & 24 Vict, 
c. 145 (Lord Cranworth's Act), insure the mortgaged property 
from loss by fire, and add the premiums paid for any such 
insurance to the principal money secured at the same rate of 
interest. 



Distinction 
between a 
mortgagee 
and a trustee. 



Between mortgagee and mortgagor there is nothing analogous 
to a trust, until the whole mortgage debt has been paid and 
satisfied ; from which moment, and not until then, the mort- 
gagee becomes a trustee for the mortgagor (.s). — The mortgagee 
may therefore, in general, purchase from the mortgagor or from 
a prior mortgagee exercising power of sale ; and that whether he 
be in possession or not {t). — There is no trust to prevent the 
Statute of Limitations from operating in his favour (u). — Nor is 
the mortgagee constituted a trustee for the mortgagor by his 
mortgage being framed in the form of a conveyance upon trust 
to sell (v). 



Equitable 
mortgage by 
deposit of 
deeds. 



Deposit is 
presumptive 
evidence o£ 
mortgage. 



A deposit of the title deeds to secure a sum of money will 
create an equitable mortgage without any further formality. The 
agreement may be proved by parol evidence, notwithstanding 
the Statute of Frauds (29 Car. IL c. 3), s. 4, which requires a 
contract of any interest in land to be in writing signed ; the fact 
of the adverse possession of the deeds admitting of explanation 
independently of the statute ((f). 

The fact of depositing the deeds in the hands of a creditor 
is evidence between the parties of an agreement to secure the 
debt due or then contracted ; but the depositee must establish 
affirmatively that a charge was "intended " to be created (x). 

The delivery of title deeds for the purpose of preparing a legal 



(/■) Dohnm V. Land, 8 Hare, 216 ; -t 
De G. & Sm. 575 ; Ui'llamy v. Briclien- 
de,i. 2 J. & H. 137 ; JUnwlie v. Stone, 34 
L. J. C 2.51. 

(.v) Vubmn v. Land, 6 Hare, 216, 220 ; 
Xirliwoiid V. Tho)iipson, 2 De G. J. & S. 
€13 ; 34 L. J. C. 305 ; 2 H. & M. 402. 
See Choliiiundeley v. Clinlon, 2 J. cfc W. 
at p. 1X2 ; Banner v. Berridgc, 18 Oil. D. 
254 ; Warner v. Jacob, 20 Cli. D, 220 ; 
.51 L. J. C. 642; Taylor v. J/nsxell, 
[18U2] A. 0.244; 61 h. J. C. 657. 

(t) Knight v. iliijorihanhs, 2 Mac. & 
G. 10 ; SliiiiP V. Bii'nni/, 2 De U. J. & S. 
468 ; 34 L. J. C. 257 ; Kirlaoood v. 



Thompson, 2 De G. J. & S. 613; 34 
L. J. C. 305. 

(?() Loekhiff V. Parker, L. E. 8 Ch. 
30 ; 42 L. j. C. 257 ; Re Alison, 11 
Ch. D. 284 ; lie Loeeridi/e, [1904] 1 Ch. 
518 ; 73 L. J, 0. 15. 

((•) Be Alimn, 11 Ch. D. 284. 

(w) Biissel V lluxxel, 1 Bro. C. C. 
269 ; 2 Wh. & T. L. C. 76. 

(x) Featherstone v. Fenwich, 1 Bro. 
0. C. 270, n. ; Ilurford v. Carpenter, 1 
Bro. 0. 0. 270, n. ; Chapman v. Chapman, 
13 Beav. 3U8 ; 20 L. J. C. 465 ; Lucas 
V. Dorrien, 7 Taunt. 278 ; Ashtun v. 
Balton, 2 Coll. 565. 
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mortgage constitutes an equitable charge for the money advanced, 
imtil a legal mortgage is executed, unless it be made to appear 
that no charge was intended to be created until the deed was 
executed (2/). Where a legal mortgage has been executed, a 
■charge for further advances cannot be created without writing (0) ; 
hut if an equitable mortgage by deposit be first created, whether 
accompanied by writing or not, it may be extended, by a subse- 
quent verbal agreement, to future advances, or it may be limited 
to an actual or past advance (a). Evidence contradicting the 
terms of a written agreement accompanying a deposit of title 
deeds is inadmissible (h). To establish the equitable title to 
an original mortgage there must be an actual deposit of the 
deeds, failing which the provisions of the Statute of Frauds 
requiring evidence in writing must be observed (c). It is doubtful 
if an advance upon a promise to deposit deeds will be a sufScient 
act of part performance to exclude the Statute of Frauds (d). It 
is not necessary that all the deeds relating to the depositor's title 
should be handed over to the mortgagee, but an equitable mort- 
gage by deposit will be created if the deeds actually deposited 
are material documents (e). In the case of land registered 
under the Land Transfer Acts, 1875 and ]897, the deposit of 
the land certificate, office copy of the registered charge, or 
certificate of charge creates an equitable title in the holder (/). 

The remedy of an equitable mortgagee by deposit of deeds is Remedy o£ 
j)rimd facie by foreclosure upon the usual terms, with a convey- ^"rtLo-ee br 
ance at the expense of the mortgagor ; and not by sale (</). The foreclosure, 
remedy for a mere equitable charge on land, without deposit, is 
fviinCi facie by sale {h). 

{y) Edge v. Worthinf/tiiii, 1 Cox, 211 ; Exp. Ciwmhe, 4 Madd. 249. 

Ex p. Eulteel, 2 Cox, 248 ; IIoMey v. {A) See Kehell v. Phllputt, 7 L. J. C. 

HuiUocli, 1 Russ. 141 ; Krtjs v. WilUanis, 237 ; Selborue, L. C, JIaddisoii v. Aldi'r- 

3 Y. & C. Ex. 55 ; 7 L. J. Ex. Eq. 59 ; son, 8 App. Cas. 467 ; 52 L. J. Q. B. 737. 

Lluyd V. Attwood, 3 De G. i; J. 614 ; 29 [e) Goodwin v. Wagliorn, 4 L. J. C. 

L. J. C. 97. 172 ; Lacun v. Alleii, 3 Drew. 579 ; 2G 

iz) En) p. Hooxier, 19 Ves. 477 ; 1 L. J. C. 579. See Dixnn v. Miirkle.iton, 

Mer. 7. L. R. 8 Ch. 155 ; 42 L. J. C. 210. 

[a) Ex p. Mountfovd, 14 Ves. 606 ; (/) 38 & 39 Vict. c. 87, s. 81 ; 60 & 01 

Ex p. Langston, 17 Ves. 227 ; Ex p. Vict. c. 65, s. 22, sub-s. 6 (f). 

Kcns'mgtuii, 2 Ves. & B. 79 ; Muimtfort (17) James v. James, L. li. 16 Eq. 153 ; 

V. Scott, T. & R. 274 ; Ede v. Kiwwles, 42 L. J. C. 386 ; I'rgce v. Biti-g, L. R. 

2 Y. & C. C. C. 172. 16 Eq. 153, in note ; Buokhuu.se v. 

(h) Ex p. Coomhes, 17 Ves. 369. See Charlton, 8 Ch. D. 444 ; Lees v. Elshei; 

Em ton V. Gray, L. R. 8 Ch. 932 ; 43 22 Ch. D. 2S3. In a suit for foreclosure 

L. J. C. 229 ; Cairns, L. J., Skato v. the court may order a sale. See ante, 

Foster, L. R. 5 H. L. 321. p. 206. 

(c) Fector v. Pliilputt, 12 Price, 197 ; (/() Tennant v. Trencliard, L. R. 4 

Feiiuiicli V. Potts, 8 De G. M. & G. 506 ; Ch. 537 ; 38 L. J. C. 169 ; ],'r Owen, 

Ex p. Brodericli, 18 Q. B. D. 766 ; 56 [1894] 3 Ch. 220 ; 63 L. J. C. 749. See 

L J Q. B. 635 ; Jared v. Clements, Carter v. M'ake, 4 Ch. D. G05 ; 46 

[1903] 1 Ch. 428 ; 72 L. J. C. 291. See L. J. C. 841. 
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Specific per- 
formance of 
agreement to 
give mort- 
gage, etc. 



Equitable 
mortgagee not 
compellable 
to take the 
legal estate. 



Equitable 
mortgage by 
agreement 
without de- 
posit, must be 
proved by 
writing. 



If the deposit be accompanied by an agreement to give a legal 
mortgage with usual powers, it will be specifically enforced 
according to its terms; and the court will decree specific per- 
formance of an agreement to execute a mortgage with an absolut& 
and immediate power of sale (i) . And where it appears to have 
been the intention that a formal deed should not be executed, 
the depositee will only be entitled to have a memorandum signed 
stating the purpose of the deposit (/c). And, if necessary, the 
court will restrain the mortgagor from parting with the legal 
estate in the premises equitably charged (l). 

On the other hand, an equitable mortgagee by deposit cannot 
be compelled to accept a legal mortgage whereby he might incur 
liability as tenant of the legal estate ; as by the assignment of 
a lease subject to rent and covenants; nor does he by taking 
a deposit of the lease as security incur any liability under it to 
the lessor, nor although he may have entered into possession of 
the land ; the relation of landlord and tenant being purely legal 
and not equitable {m). 

An agreement in writing to execute a mortgage, or an agree- 
ment in writing to deposit deeds as security for a debt, without 
actual deposit, gives the right in equity to specific performance, 
and so creates an equitable mortgage. But a mere agreement 
for a mortgage or for a deposit, without actual deposit, must be 
proved by writing signed by the party to be charged therewith, 
under the Statute of Frauds (n). 



Mortgage of 
copyholds. 



The above doctrines concerning mortgages have been stated 
generally with reference to freehold estates ; but they are appli- 
cable for the most part to mortgages of any other subjects of 
property; though the form of the mortgage must necessarily 
vary in some degree according to the subject, whether freehold, 
copyhold or leasehold, or a merely equitable estate or interest. 

A mortgage of copyholds usually takes the form of a conditional 
surrender. A surrender is made to the use of the mortgagee, 
but subject to the condition that on payment of principal and 



(i) Matthews v. GondJai/, 31 L. J. C. 
282 ; liermanu v. Budges^ J,. E. 16 Eq. 
18 ; 3 «/•/.' Union lihj. Co. v. Artletj, 11 
Ch. D. 205. 

(/() Sjiiirle V. Whai/man, 20 Beav. 607 ; 
2i L. J. C. 789. 

{I) London and County Banlt, v. Lewis, 
21 Ch. D. 490. 

(m) Moores v. Choat, 8 Sim. .508 ; 
Moore v, Greg, 2 De G. & S. 304 ; 2 Ph. 
717. See Cox v. Bishop, 8 D. M. & G. 



815 ; 2G L. J. C. 389. 

(«) Tehb V. Hodi/e, L. K. 5 C. P. 73 ; 
Eo ]}. B rode rich, 18 Q. B. D. 766 ; 56 
L. J. Q. B. 635 ; cp. Eje p. Coumbe, i 
Madd. 249. As to priority between an 
equitable mortgage without the deeds 
and an equitable mortgage with deposit 
of deeds, see Bixoa v. Muchleston, L. E. 
8 Ch. 155 ; 42 L. J. C. 210. And see 
post, Chap. II. Sect. VI., p. 347. 
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interest on a certain day the surrender shall be void. The 
mortgagee does not take admittance, except upon foreclosure, 
and therefore incurs no fine or liability for the rents and services. 
Upon redemption, satisfaction of the condition is entered upon 
the rolls and the surrender is thereby vacated, leaving the mort- 
gagor in admittance as before. A separate deed of mortgage is 
executed covenanting to surrender as above, and in other respects 
in the form of a usual mortgage deed adapted to the copyhold 
security (o). 

An equitable mortgage of copyholds may be made by deposit Equitable 
of the copies of the Court Eolls relating to the title (jj). copyholds. 

A mortgage of leaseholds may be made by an assignment of Mortgage o£ 
the whole term and interest of the mortgagor, subject to the 
proviso for redemption and other conditions of a mortgage, in 
strict analogy with a mortgage in fee simple. — Or it may be 
made in the form of an underlease by the mortgagor to the 
mortgagee for a period less than the whole term ; in which form 
the mortgagee avoids incurring the liability, as assignee of the 
lease, for the rent and covenants contained in it (q). 

A mortgage of equitable estates and interests in land is Mortgage of 
commonly effected by conveyance or assignment in the form estates and 
applicable to the analogous legal estate or interest, and with interests. 
the same terms and conditions as a legal mortgage, so far as 
the same are applicable {r).- — An equitable interest created by a 
contract may be mortgaged by a deposit of the contract, in 
analogy with a mortgage by deposit of title deeds, as by deposit 
of a contract for the purchase of an estate or for a lease ; and 
such mortgage is subject to the same rules and incidents as an 
equitable mortgage by deposit of deeds (s). 

With respect to assignments of equitable interests, it is to be Notice of 
observed, that if the subject of property be of the nature of ^""^t^^"*^ *" 
personal chattels, passing by transfer of possession, it is neces- 
sary to do what is tantamount to obtaining possession, that is, 
to give notice of the assignment to the trustee and thus convert 
him into a trustee for the assignee, in order to perfect the 
assignment as against unknown or subsequent claimants, who 
by giving a prior notice might obtain priority. Such is the 
ease with an assignment or mortgage of money charged upon 

(o) Elton on Cop. 67, 79 ; 1 Prideaux, 153, «. 

Conv. 525. {q) 1 Prideaux, Conv. 52G. 

{2J) i:x p. Warner, 19 Ves. 202; \r) See ajrfc, p. 109. 

Whitbread v. Jordan, 1 Y. & C. Ex. (.s) Goodwin t. Waghorn, 4 L. J. N. S. 

303 ; i L. J. Ex. Eq. 48 ; see Pryce v. C. 172. See Unity Banliing Assce. v. 

Bury, 23 L. J. C. 676 ; L. E. 16 Eq. King, 25 Beav. 72 ; 27 L. J. 0. 585. 
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land, or the proceeds of land under trust for conversion, which 
interests are of the nature of personalty ; notice must be given 
to the trustee in order to perfect the title as against other 
claimants (t). 
Notice not But if the subject of assignment be an equitable estate or 

wurequitable ™*erest in the land itself, corresponding with a legal estate or 
estate in the interest, though the legal estate be outstanding, no notice is 
necessary to be given to the trustee or legal owner in order to 
complete the assignment, for assignments of such equitable 
estates, in analogy with legal conveyances, take priority accord- 
ing to the time of execution. Thus, with the equity of redemption 
of a mortgage in fee, a subsequent mortgagee obtains no priority 
over an intermediate one, by giving notice to the legal mortgagee; 
but the mortgagees, in the absence of special circumstances, rank 
in order of time (u). 



§ 5. Equitable Estates and Intbeests aeisinu out of 

CONTEACTS OF SaLE. 

Vendor trustee for specific performance — equitable estate of purcliaser. 
Lien of vendor for unpaid purchase money — discharge of lien by talcing 

other security. 
Lien of purchaser for deposit — claim to return of deposit. 
Conversion of the land by contract of sale — depends upon liability of 

vendor to specific performance — devise of land contracted to be sold 

— eflEect of compulsory sale. 
Conversion oE the purchase money by the contract — depends upon liability 

of purchaser to specific performance — purchase money primarily 

charged upon the land purchased under Locke King's Act. 

Veniior be- A contract of Sale, of which a court *of equity would decree 

comes trustee gpgcifig performance, gives rise to various equities. The vendor 
performance, from the time of executing the contract holds the land upon 
trust sub modo for the performance of it according to its terms 
and conditions, but although compellable to assign the estate 
according to the directions of the purchaser, is not so bound 
at the suit of a stranger not privy to the contract (a) ; and the 

{t) Dearie v. JZiill, Lorer'ulf/e v. v. Pil/e, fi Hare, li ; Wiltshire v. 

Cooper, 3 Euss. 1 ; Fonter v. Coolierell, lialhits, H Sim. 76 ; Tnylor \. London 

3 CI. & F. i56 ; Ite Huqhes' Trusts, 2 and Cunntij 7A/«/,, [1901]' 2 Ch. 231 ; 70 

H. & M. 89 ; 33 L. J. C. 725 ; Lee v. L. J. C. i77. Sec post, Chap. IL 

Hoivlett, 2 K. & J. 531. See Ardeii v. Sect. VL, p. 350. 

Jrden, 29 Oh. D. 702 ; 5i L. J. C. (jr.S ; («) See Jl'Creiglit v. Foster, L. E. 5 

liopltins Y. Ilemsrrorth, [1898] 2 Ch. Ch. (iOi ; on appeal nom. Shaw v. 

347 ; 07 L. J. C. 526. Foster, L. R. 5 H. L. 321, and cases 

(u) Jones v. Jones, 8 Sim. G33 ; Wilinot there cited ; Lysntjlit v. Edioards, 2 
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vendor may be restrained at the suit of the purchaser from 
seUing or conveying the land to another (h). And, so long as the 
vendor remains in possession, he is bound to prevent deteriora- 
tion of the property, and to keep the same let, and may be 
charged with an occupation rent (c). Any person taking a 
conveyance from the vendor with notice of the contract would 
be bound by the same equity or trust for performance as the 
vendor (d) . 

Equity regards the property under contract for sale as if the Equitable 
contract were carried out according to its terms. Land which ^h^ase^r"* '^^"^' 
ought to have been conveyed is regarded as the property of the 
purchaser ; who may thus acquire the equitable estate in fee 
simple or other interest contracted for by virtue of the contract 
without any technical limitation (e). As proprietor in equity of 
the property, the purchaser must bear the result of any acci- 
dental deterioration or destruction of the property accruing after 
the date of a binding contract (/), as damage caused by lire (g), 
or the death of the tenant for life where the purchase is of a 
life interest (h) ; but the destruction of the title deeds subse- 
quently to the contract for sale rests on a different footing, 
and is only material so far as other evidence of title is not 
forthcoming {i) . 



If the purchase money or any part of it remains unpaid after 
conveyance, the vendor has an equitable lien or charge upon the 
land conveyed for the amount, and the purchaser holds the land 
subject to such lien; unless it be excluded by the contract (k), or 
be waived (l). 

The lien for unpaid purchase money, under the general rule, 
may be discharged by the vendor taking other security, at the 



Lien of 
vendor for 
unpaid pur- 
chase money. 



Discliarge oE 
lien by taking 
other security. 



Ch. D. 409 ; 45 L. J. C. .034 ; Egmont 
{Jiarl) V. Smith, 6 Oh. D. 469 ; 40 
L. J. C. 3.56. And see Holroyd v. 3Iar- 
shall, 10 H. L. G. 191 ; 33 L. J. C. 193 ; 
where the same principle was extended 
to after-acquired property. 

(V) Sjriller V. Sjriller, 3 Swanst, 556. 
See Madley v. London Banli of Scotlfuid , 
3 De G. J. & S. 63. 

(c) Phillips V. Silvester, L. E. 8 Ch. 
173 ; 42 L. J. C. 225 ; Egmont {Jiarl) 
T. Smith, 6 Oh. D. 469 ; 46 L. J. C, 356 ; 
Royal Bristol Perm. Bg. Soc. v. 
Bumash. 35 Ch. D. 390 ; Clarhe v. 
J?*m!/--, [1891] 2 Q. B. 456 ; 60 L. J. 
Q. B. 679 ; Jones v. Gardiner, [1902] 1 
Ch. 191; 71 L. J. 0. 93; Pleios t. 
Samuel, [1904] 1 Ch. 464 ; 73 L. J. 0.279. 

(jC) Ferrars v. Cherry, 2 Vern. 383 ; 
Field V. Boland, 1 Dr. & 'VVal. 37 ; 
Potter V. Sanders, 6 Hare, 1 ; Barnes 



V. Wood, L. E. 8 Eq. 424 ; 38 L. J. 0. 
683. 

(c) Bower v. Cooper, 2 Hare, 408 ; 
Hughes v. Parker, 8 JI. & W. 244 ; 10 
L. J. Ex. 297 ; Barnes v. ^yood, 38 
L. J. 0. 683 ; L. E. 8 Eq. 424. See 
ante, pp. 120, 182. 

( /■) Ex p. Minor, 11 Ves. 559 ; Ilodder 
Y. ihiffin, Taml. 343 ; Holroyd v. Wyatf, 
2 Coll . 327. 

(g} Paine v. JTcller, 6 Ves. 349 ; 
Pin/ner v. Preston, 18 Ch. D. 1; .-.O 
L. J. 0. 472. 

(A) Kenneij v. Wexham, 6 Madd. 
355 ; Striehiand v. Turner, 7 Ex. 208 ; 
22 L. J. Ex. 115. 

((■) Bryant v. Bush, 4 Euss. 1. 

Qi) Macltreth v. Symmons, 15 Ves. 
329 ; 2 Wh. & T. L. 0. 926. 

(Z) Kettlewell y. Watson, 26 Ch. D. 
501 ; 53 L. J. C. 717. 
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Payment by 
annuities. 



Lien under 
compulsory 
sale. 



Lien against 
subpurchaser 
with notice. 



Lien of pur- 
chaser for 
deposit. 



Claim to re- 
turn of 
■deposit. 



time of the purchase or afterwards, in substitution for it ; but it 
depends upon the circumstance of each case whether the court 
is to infer that the lien was intended to be reserved, and the lien 
is not necessarily lost by the vendor merely taking a bond or 
note or a real security for the purchase money ; or by his taking 
a security for payment at a future day (m). 

Where the consideration for the sale is to be paid in the form 
of an annuity for life or lives, though the lien is not necessarily 
excluded, yet the presumption is against any intention to create 
a permanent charge on the estate for the periodical payments 
during the continuance of the annuity ; and the vendor is pre- 
sumptively entitled only to the bond, covenant, or security for 
the annuity as provided in the contract (h). 

The lien extends to lands taken by a railway company under 
the compulsory powers of purchase given by the Lands Clauses 
Act ; — and the deposit required to be made and the bond to be 
given under the Act, as security for the purchase money of 
the land taken, does not discharge the lien of the vendor (o). 

The lien for unpaid purchase money charges the land, not 
only as against the purchaser himself, but also as against a 
subsequent purchaser from him, except a purchaser for value of 
the legal estate without notice that the money was unpaid {p). 

Upon the like principle, upon payment of a deposit or 
purchase money before conveyance, the purchaser jj7'i»;« facie 
acquires a lien for the amount upon the land in the hands of 
the vendor, in the event of the contract being subsequently 
rescinded, or failing without any default on his part(g). The 
claim to a return of the deposit stipulated to be paid by the 
contract of sale may be expressly provided for in certain events 
by the terms of the contract ; and it may be forfeited if the 
contract so provide (r). Where the contract is rescinded by 
agreement, the claim to the deposit must be referred to the 
terms of that agreement ; and failing agreement, the purchaser is 

(»i) Jfaeiivth v. iSijinmoiis, 15 Ves. 
329 ; Grant v. J/ill.^, 2 V. & 1',. 307 ; 
Pood V. Pollard, 10 Price, 109 ; Winter 
V. Aiiso-n (Lord), 3 Russ. 488. 

(ji) Dixon 1. Gaijfere, 1 De G. & J. 
G55; 27 L. J. C. 148. 

(h) J/'iiniis V. Isle of Vir/Jit III/., L. E. 
6 Ch. 414 ; 39 L. J. G. 522 ; Allr/ood r. 
Mernjljent and Darlinijton Hi/., 33 Gh. D. 
.571 ; 55 L. J. C. 743. ' 

(^j) Maeltreth v. Symmons, 15 Ves. 
329; 2 "Wh. & T. L.'C. 926; Frail v. 
Mlis, 16 Beav. 350 ; 22 L. J. G. 467 ; 
Dryden v. Frost, 3 M. & Cr. 670 ; S 



L. J. C. 235. 

(q) Hose V. Watson, 10 H. L. C. 672 ; 
Whithread .<■ Co. v. Watt, [1902] 1 Gb. 
835 ; 71 L. J. C. 424. See Aleraman 
Iron Worlts\. Wieltens,\j.li.i Ch.App. 
101, where it was held that a sub-pur- 
chaser min;ht establibh a lien for pur- 
chase money advanced to the extent of 
the lien of the original purchaser. 

(?■) Palmer v. Temple, 9 A. & B. 508 ; 
Hinton Y. Sparkes, L. R. 3 0. P. 161 ; 
37 L. J. C. P. 81 ; Essex v. Daniel, 
L. E. 10 C. P. 538. 
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presumptively entitled to a return of his deposit unless he is in 
default (s). 

Where a contract is rescinded by the court it is within the 
jurisdiction of the court to order the deposit to be returned, and 
to declare it to be a lien upon the land, with interest (t). On a 
sale made by order of the court, which failed by reason of the 
bankruptcy of the purchaser and the refusal of his assignees to 
complete, an order was made by the court declaring the deposit 
to be forfeited, although the conditions of sale contained no 
provision as to forfeiture («)• 

The lien charges the land as against a subsequent purchaser 
or mortgagee from the vendor having notice of the payments 
made (x). 



Jurisdiction 
of Court to 
order return 
of deposit. 



Lien as 
against pur- 
chaser with 
notice. 



A contract of sale of which a court of equity would decree 
specific performance further operates in equity as a conversion, 
according to the terms of the contract, of the land into money 
on the part of the vendor, and of the amount of purchase money 
into the land on the part of the purchaser (?/). 

If the vendor die before completion, his personal representa- 
tive may enforce the contract in an action for specific perform- 
ance against the purchaser ; in which suit the real representative 
must be joined, and may be compelled to execute a convey- 
ance (z). 

The conversion depends upon the contract. If the contract 
is such as a court of equity would decree to be specifically 
performed against the vendor at the time of his death, the 
conversion is then absolute as between his real and personal 
representatives. And it is immaterial that afterwards the contract 
is not in fact completed — as where the purchaser subsequently 
lost his right to specific performance by delay (a). 

If at the time of the death of the vendor the contract is in 
terms future or conditional as to completion, the conversion is 
not absolute until the time has elapsed or the condition has 



Conversion by 
contract of 
sale. 



Of the land 
into monej'. 



Conversion 
absolute at 
death of 
vendor. 



Future and 
conditional 
conversion. 



(.s) Goshell V. Archer, 2 A. & E. 500 ; 
Howe V. Smith, 27 Ch. D. 89 ; Soper v. 
Arnold, 14 \pp. Cas. 429 ; Smith v. 
Butler, [1900] 1 Q. B. 694 ; 69 L. J. Q. B. 
521. 

(f) Aberaman Iron Works v. Wicliens, 
L. K. 4 Ch. 101 ; Torrajice v. Bolton, 
L. E. 8 Ch. 118 ; Re Sargrea-ces ami 
Thomjjson, 32 Ch. D 4,54. As to the 
claim for interest, see ante, p. 196. 

(u) Bepree v. BedborougJt,, 4 GiflE. 
479 ; 33 L. J. C. 184. 



(«) Rose V. Watson, 10 H. L. C. 672 ; 
see ante, pp. Ill, 222. 

(»/) Fletcher v. Ashlurner, 1 Bro. 
C. C. 497 ; 1 Wh. & T. L. C. 327. 

(z) Farrar v. Wintertun (^Earl), 5 
Beav. 1 ; Roberts v. ilarrhant, 1 Phill. 
370 ; Iloddel v. Ptigh, 33 Beav. 489 ; 
Att.-Gen. v. Brunning. 8 H. L. C. 243 ; 
30 L. J. C. 379 ; Re 'Clowes, [1893] 1 
Ch. 214. 

(a) Ctirre v. Bowyer, 5 Beav. 6, n. ; 
Hurdey v. Hawlishaw, 12 Beav. 552. 
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been fulfilled (h). A uniform series of decisions extending over 
upwards of a century had established that where an option to 
purchase real estate was given by a contract, and not exercised 
until after the death of the giver of the option, the property was 
thereupon converted as between the real and personal repre- 
sentatives of the original freeholder (c) ; but it has now been 
held that this is not a right which runs with the land, and it is 
difficult to see how the earlier decisions can now be supported 
on the ground of adoption of the contract or otherwise (d). 
No conversion If a court of equity would not enforce specifically the per- 
uniess specific fQ^majjce of the contract there is no conversion, and the heir or 

pertormance 

can be en- devisee of the vendor may retain the land(e). But in the case 

of a parol contract a conversion may be effected if the real 

representative adopts the contract, for the Statute of Frauds 

(29 Car. II. c. 3) does not affect the validity of the contract (/). 

Devise of land Accordingly, a devise of the land is revoked, as to the 

^ontra'^t'^'f beneficial interest by a subsequent contract to sell it, though 

sale. not comj)leted at the testator's death ; and the devise will not 

apply to the purchase money, or to the lien of the vendor upon 

the land which is merely a security for the purchase money ((/). 

If the contract is conditional upon an option in the purchaser, 

the devise takes effect only until the exercise of the option, and 

is then revoked in favour of the personal representative, unless 

provision is made by the will that the devisee is to have the 

proceeds of sale (/t). 

Deviseof land A devise of land, after a contract of sale made which is not 

under con- completed at the testator's death, operates, like a devise of land 

of which the testator is only trustee, in conveying the legal estate 

only, unless the intention to pass the purchase money by it 

appear in the will (i)- 

Conversion by A statutory notice by a company to take lands under their 

sa™^^^^°'^ compulsory powers of purchase has not alone the effect of a 

contract of sale by way of equitable conversion (J) ; but when 

(i) GdsJtarth v. Lmother {Lord), 12 Moor v. Baishech, 12 Sim. 123 ; Farnrr 

Ves. 107. V. Winterton {Jiiirl), 1 Beav. 1 ; He 

(c) Lmoes v. Bemiett, 1 Cox, 167 ; Be Clowes, [1893] 1 Oh. 214. 

Isaacs, [1894] 3 Ch. 506 ; 63 L. J. C. (IC) Wct-diiiri v. Wi'ding. 1 J. & H, 

815. 424 ; 30 L. J.'C. 680 ; Be ' Piile, [1895] 

(jl) Waadall v. riifton, [1905] 2 Ch. 1 Ch. 724 ; 64 L.J. C. 477. Sec Woodall 

257 ; 74 L. .J. C. 555. v. Clifton, [19U5] 2 Ch. 257 ; 74 L. J. C. 

(e) 7/fi Thomas, 34 Ch. D. 166 ; 56 555. 

L. .J. C. 9. See Boierts v. Man-hant, 1 (i) )raU v. Bi-ight, 1 J. & W. 494 ; 

Hare, 547 ; 1 Phill. 370. Drant v. Tunse, 'l Y. & C. C. 580 ; 

(/) Fraync v. Tuijlor, 33 L. J. C. Enmss v. Smith, 2 De G. & S. 722. See 

228 ; Be llnrrison, 34 Ch. D. 214; 56 Lijsaqht^. Edwards. 2 Ch. D. 499 

Jj. J. C, 341. 0) linynes v. Hayncs, 1 Dr. & Sm. 

G?) Tehlott V. Vcules, 6 Sim. 40 ; 426 ; 30 L. J. C. 578.' 
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followed by a contract settling the price and terms of sale, the 
conversion in equity is complete from the date appointed for the 
completion of the sale {k). 



225 



The contract operates on the part of the purchaser as a 
conversion of his personal estate to the amount of the purchase 
money into the land, according to the terms of the contract ; 
and if he die before completion his heir or devisee becomes 
entitled to have the purchase completed as against the personal 
representative, and was formerly entitled to have the purchase 
money paid out of the personal estate (0- 

The conversion in favour of the heir or devisee depends upon 
whether the contract is such as a court of equity would specifi- 
cally enforce against the purchaser (hi) . And where a purchaser 
has an option to complete, which he has not exercised before his 
death, his real representative takes nothing (n). 

By the Eeal Estate Charges Acts, 1867 and 1877, any lien for 
unpaid purchase money upon any lands or hereditaments must 
be discharged by the heir or devisee, unless the testator shall 
have signified a contrary or other intention (o). 



(/*) Ex J). Ilawkim, 13 Sim. 569 : Re 
Maiic/irster aiid Southport Ry., 19 Beav. 
365 ; Re Lowry's Will, L. E. 15 Eq. 78 ; 
42 L. J. 0. 509 ; Watts t. Watts, L. E. 
17 Eq. 217 ; 43 L. J. C. 77. 

(0 Grerii v. Sinit/i, 1 Atk. 572. 

(;«.) Broome v. Munch, 10 Ves. 597 ; 
Collier V. Jenkins, Younge, 295 ; ffarnett 



Conversion of 
the purchase 
money into 
the land. 



Depends upon 
the liability 
of the pur- 
chaser to 
specilic per- 
formance. 



Purchase 
money 
charged pri- 
marily upon 
land pur- 
chased by a 
testator. 



T. Acton, 28 Beav. 333 ; Hudson v. Cuoh, 
L. E. 13 Eq. 417 ; 41 L. J. C. 306 ; Re 
Harrison, 34 Gh, D. 214 ; 56 L. J. 0. 
341. 

(ji) Radnor (Earl) v. Shafto, 11 Yes. 
448. 

(») Re Cochcroft, 24 Ch. D. 94 ; 52 
L. J. C. 811. See ante, p. 210. 



L.P.L. 
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CHAPTEK II. 

THE LIMITATION OF FUTUEE ESTATES. 

Section I. The limitation of future estates at common law. 

II. Future Uses. 

III. Future DeTises. 

IV. Powers. 

V. Tlie Kules against Perpetuities and Accumulations. 
VI. Future Equitable Estates and Interests. 

The present chapter treats of the limitation of estates in 
regard to the time of commencement, that is to say, as com- 
mencing at a future time, whether as regards the coming into 
possession or the vesting in interest (a). 

The limitations of future estates may be distinguished 
primarily according to the sources of the law to which they 
are to be referred : — at the common law, by way of reversion and 
remainder ; — under the Statute of Uses, admitting, besides the 
future limitations of the common law, springing or shifting uses ; 
■ — and in wills, admitting executory clevises ; — these form respec- 
tively the subjects of the first three sections of this chapter. 

Powers may also be distinguished as a special mode in which 
future estates, whether by way of use or under wills, may be 
limited and created ; they are treated separately in the fourth 
section. 

The Rule against perpetuities by which the limitation of future 
■estates is restricted forms the subject of the fifth section ; 
together with the law restricting the accumulation of rents and 
profits. 

There will then remain to be treated in the sixth and last 
section the doctrines of equity by ^hich. future equitable estates 
and interests, whether created by express declaration or construc- 
tive trusts, are regulated and ranked in order of priority. 

(a) See ante, pp. 5, 117. 
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Section I. The Limitation of Future Estates at 
CoMiioN Law. 

§ 1. Reversions. 

§ 2. Eemaiuders. 

§ 3. Contingent remainders. 

§ i. Rule in Shelley's case. 

§ 1. Eeveesions. 

Rule that freehold cannot be limited in futuro — reversion and remainders 

of freehold. 
Reversion in fee upon creation of particular estate — limitation of reversion 

to the grantor or his heirs void at common law — creates title by 

purchase under statute 3 & 4 Will. IV. u. 106. 
Reversion in particular estate upon creation of less estate — in estate tail — 

in estate for life — in term of years upon underlease. 
Tenure of particular estate to reversion. 

It was a principle of the common law that the seisin or free- Estate of 
hold could never be put in abeyance ; that there must always be ^l^ ^g limited 
a present tenant to answer to the requirements of tenure. Whence *° commence 
the rule that an estate of freehold cannot be limited to commence 
at a future time (i). 

But the freehold may be distributed into a particular estate Reversion and 
and reversion or remainders ; and the reversion or remainders, fr™hoid?' ° 
though vested in interest, are deferred or future estates in regard 
to the possession. Moreover, a remainder may be limited upon Contingent 
a contingency so as to defer also the vesting until the determina- ^s™^™der. 
tion of the particular estate, consistently with the rule that the 
freehold shall not be in abeyance, as the tenancy is full during 
the continuance of the particular estate (c). Eeversions and 
Eemainders, vested and contingent, as the future estates ad- 
missible at common law, form the subject of this section, and 
as supplementary to the treatment of remainders, the doctrines 
of limitation embodied in and connected with the rule in Shelley's 
case, have to be considered. Accordingly, these matters form 
the subjects of the several sub-sections. 

It may here be observed that leases and limitations of terms of Lease may be 
years, which deal with the possession only and not with the free- oTyears'to^'™ 
hold interest, may be made to commence in possession at a future commence in 

futuro. 

{b) Bnclder's Case, 2 Co. 55 a ; Co. (c) See ante, p. 33. 

Lit. 217 a. See a«fe, p. 33. 

Q 2 
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Future uses of 
copyholds. 



time, giving merely an inter esse termini or right to bave the 
possession when the time arrives, but no estate in the land {d). 

Also, the limitations of estates of copyhold or customary tenure 
are independent of the freehold ; for the freehold remains vested 
in the lord. Hence under that tenure future estates, though 
freehold as to quantity, may be limited to arise independently of 
any preceding estate ; and if a surrender be made to such future 
uses, the lord is bound to admit the surrenderee when the use' 
becomes vested in interest (e). 



Reversion in 
fee upon 
creation of 
particular 
estate. 



Express 
limitation of 
reversion. 



Makes the 
grantor a 
purchaser by 
statute. 



If tenant in fee simple convey the land to a person for a 
particular estate only, as for an estate tail, or for term of life, or 
of years, there remains in him and his heirs an estate expectant, 
as to the possession, upon the determination of the particular 
estate. This estate is called the reversion, because the land then 
reverts or returns in possession to him or to his heirs (/). 

An express limitation of the reversion to the grantor or to his 
heirs was void of effect at common law ; for it merely stated the 
legal result of the creation of the particular estate out of his 
original estate, leaving the residue or reversion in him by the 
same title as before {g). 

But by the Inheritance Act, 1833 (3 & 4 Will. IV. c. 106), s. 3, 
under a limitation by any assurance (executed after 31st December, 
1833,) to the person or to the heirs of the person who shall thereby 
have conveyed the same land, " such person shall be considered 
to have acquired the land as a purchaser by virtue of such 
assurance, and shall not be considered to be entitled thereto as. 
his former estate or part thereof " (/t). 

It may be observed that if the effect of the statute were to con- 
vert the reversion into a remainder by force of the limitation for 
all purposes, the tenure of the particular estate to the reversioner 
would be destroyed, and the incidents of the reversion, such as 
rent and services, would be lost (i). '' 



Reversion in 

particular 

estate. 

Estate tail. 



In like manner, if the tenant of a particular estate convey the 
land for a less estate, he has a reversion left in himself ; — thus 
tenant in tail, by a disentailing assurance, may dispose of the 
lands entailed in fee simple or for any less estate ; and if he 
make a disposition for a less estate, the reversion remains in him 



(fZ) Doe V. Walker, .5 B. & C. Ill ; 
Due V. Day, 2 Q. B. 147 ; 12 L. J. Q. B. 
8G : Lnvis v. Buhei; [1905] 1 Ch. 46 ; 
74 L. J. C. 39. 

(p) See ante, p. 63. 

(/) Co. Lit. 22 I, 142 h, 183 t. 



(jr) Bivdkain's Case, 2 Co. 91 a. See- 
ante, p. 36. 

(/t) Carson, Real Prop. Stats. 374, 
379. 

0') See ante, p. 29. 
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and is subject to the entail, unless it be wholly barred by the 
same assurance (k). If tenant in tail lease for life or for years 
at common law, without a disentailing assurance or any other 
special or statutory power in that behalf, he has a reversion ; but 
such lease is valid only during his life and is voidable at his death 
by the heir in tail (l). 

So, tenant for life may make a lease for years, and, however 
long the term of years may be, as it is not coextensive with the 
freehold, there is a reversion in the lessor (m). But such lease, 
unless made under a special or statutory power, is valid only 
■during the continuance of the lessor's estate, and is avoided by 
his death (n). 

If tenant for term of years make an underlease for a shorter 
term, by however small an interval of time, he has the reversion 
for that interval left in him (o). An underlease for a shorter 
term, "if the underlessee shall so long live," leaves a reversion 
expectant on the determination of the sub-term either by lapse of 
time or by the death of the underlessee (p). — An underlease for 
the whole term, or for a greater estate, operates as an assignment 
and leaves no reversion ; it carries with it all the rights and 
liabilities incident to the term and leaves none of the incidents 
of a reversion (q). 

The grant of a particular estate, leaving a reversion in the 
grantor, creates a tenure between the tenant of the particular 
estate and the reversioner. This tenure is not within the statute 
of Quia emptores, for that statute extends only to alienations in 
fee simple, preventing any new tenure arising upon such aliena- 
tions. Hence rent reserved upon such a grant of a particular 
estate is of the nature of rent service, and is attended at common 
law with the remedy of distress (;■)• And a grant of the reversion 
impliedly carries with it all the incidents of the tenure, as the 
rent service, if any, unless there be an express exception of such 
incidents in the grant (s). 



Estate £oi life. 



Eeversion in 
term of years 
upon under- 
lease. 



Tenure of 
particular 
estate to 
reversion. 



Rent service. 



Grant of re- 
version car- 
ries the 
incidents of 
tenure. 



(70 3 & 4 Will. IV. c. 74, ss. 15, 21. 
See Carson, Real Prop. Stats. 274, 282. 

(I.) Co. Lit. 45 b, i6 b; Lit. s. 606. 
See antu, p. 145. 

(7rt) Derby (^EavT) v. Taylor, 1 East, 
502 ; Co. Lit. 46 a. 

(n) Doe V. WaUs, 7 T. R. 83; Smith 
V. Widla/te, 3 G. P. D. 10 ; 47 L. J. C. P. 
282. See Ludford v. Barber, 1 T. R. 
90. 

(()) Hulford V. Hatch, Dougl. 183 ; 
South of England' Dairies v. BaUer, 



[1905] 2 Ch. 631 ; 76 L. J. C. 78. 

(y^) Wright y. Cartwright, 1 Burr. 
282 ; Co. Lit. 45 b. 

{fl) Parmentcr v. Webber, 8 Taunt. 
593 ; Wullaston v. Haliewill, 3 Man. & 
G. 297 : Beardinan v. WiUon, L. R. 4 
C. P. 57 ; Lewis v. Baker, [1905] 1 Ch. 
46 ; 74 L. J. C. 39. See Butt's Case, 
7 Co. 23 a ; Bead v. Errington, Cro. El. 
at p. 322. 

00 Co. Lit. 22 a, 142 b et seq. 

Is) Co. Lit. 151 b. 
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§ 2. Ebmaindbrs. 

Remainder— must follow immediately on the particular estate — must wait 
the determination of the particular estate — must be created at same 
time with the particular estate. 

Remainder cannot be limited after fee simple— remainder after fee tail — 
after base fee — after lease for years. 

Remainders in particular estates — terms of years. 

Tenure of particular estate and remainder. 



Remainder. 



Successive re- 
mainders. 



Remainder 
must follow 
immediately 
on particular 
estate. 



Remainder 
must wait the 
determination 
of particular 
estate. 



If tenant in fee simple convey a particular estate in the land 
to one person, and at the same time another estate, to commence 
in possession immediately upon the expiration of the particular 
estate, to another person, the latter estate is called, relatively to 
the prior particular estate, a remainder (a). Thus, if tenant in 
fee simple grant to A. for life, and after the determination of that 
estate to B. for life, the estate of B. is a remainder relatively to 
the estate of A. So, if the grant be made to A. for life, and after 
the determination of that estate to B. and to his heirs, B. has a 
remainder in fee. In the former example there is a reversion in 
fee in the grantor ; in the latter the whole fee is disposed of and 
there is no reversion. — In like manner, several remainders may 
be created successively in the same land, either leaving a reversion 
or with an ultimate remainder in fee. 

If a grant he made to A. for life, and after the lapse of a day 
after his death to B. for life or in fee, the limitation to B. is not 
a remainder, because it does not commence in possession immedi- 
ately on the determination of the particular estate ; it is a limitation 
of a freehold estate to commence in futuro, which in a common 
law conveyance is void, and the reversion of A.'s estate remains 
in the grantor (&). 

Also a limitation which is to take effect in defeasance of a 
preceding estate, without waiting for the regular determination 
of that estate according to the terms of its limitation, is not a 
remainder ; and such a limitation is void at common law (c). But 
the preceding particular estate may be made determinable by a 
conditional limitation, and the estate limited to take effect in 
possession immediately upon its determination, whether that 



(a) Co. Lit. 49 a, 143 a. See ante, 
p. 28. 

(i) Co. Lit. 378 a ; Fearne, Cont. 
Rem. 307. As to such limitations of 
uses and in wills, see Fearne, Ex. Dev. 



398, and iwst, pp. 252, 257. 

(c) Fearne, Cont. Rem. 261, 274 ; 
though it may be effectually made by 
way of shifting use or executory devise. 
SeeiW.sf, pp. 253, 261. 
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happen under the conditional limitation or by the expiration of 
the full term of limitation, is a remainder {d). 

The particular estate and the remainder must be created at the Remainder 
same time by one conveyance or instrument ; for if the particular ™eated\t 
estate be first created, leaving the reversion in the grantor, any sarae time 
subsequent disposition can be effected only by grant or assign- lar estate. 
ment of the reversion ; which is not thereby changed into a 
remainder, but still retains its character of a reversion, to which 
the tenure of the particular estate is incident (e). 

No remainder can be limited in expectancy upon an estate Remainder 
in fee simple, that being the largest estate allowed by law ; nor J'^^d after 
is any reversion left in the grantor after the grant of such fee simple. 
an estate. Upon the death of a tenant in fee simple, without 
having devised his estate by will, and without leaving heirs, the 
land passes by escheat to the next superior lord (/). 

An estate in fee tail, being a particular estate since the statute Remainder 
De donis, admits of limitations in remainder expectant ujDon 
its determination (^). — An estate tail at common law was a fee After fee 
simple conditional, and did not admit of any remainder or emionaf°°' 
reversion expectant upon it ; and such is the case still with 
limitations in tail of inheritances not within the statute De donis, 
as with copyholds in manors in which there is no custom of 
entail (/i). 

If tenant in tail alienate the land by an assurance which is Remainder 
effectual as against the issue in tail, but is not effectual to bar 
the estates in reversion or remainder, upon the failure of the 
issue in tail of the original tenant in tail, the reversion or 
remainder takes effect in possession. A base fee may thus 
co-exist with a reversion or remainder by matter ex post facto, 
though it cannot be so limited by original grant (i). 

If a lease for years be made in possession, and at the same Remainder 
time the freehold be limited, the limitation of the freehold yg^ils*^™ °^ 
is subject to the term of years, but is not a remainder strictly 
so called ; for the lease for years does not interfere with or 
affect the limitation of the freehold title. The limitation of the 

(<Z) See ante, p. 163. & G. 929. 

(e) Fearne, Cont. Rem. ,B02. See (t) Seymor's Case, 10 Co. 95 I \ Tud. 

Hole y. Eseott, i My. & Cr. 187. L. C. Conv. 158. See ««/^, p. 28. A like 

(/) Tilhurgh r. Barhut, 1 Ves. sen. result may be produced by a power in a 

89 ; Ware v. Cann, 10 B. & C. i33. settlement which may be operative over 

Qj) Co. Lit. 22 a. See Martin v. an estate tail, but extinguished as to 

Strachan, 5 T. R. 507, n. ; Roe v. Bald- the remainders. 1 Sanders, Dses, 179. 

were, 5 T. R. lOi. See as to barring the remainders, 37 & 38 

QC) Stafford (ikrZ) v. BucUey, 2 Vict. c. 57, s. 6. 
Ves. sen. 170 ; Doe v. Simpson, 3 Man. 
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freehold takes immediate effect, as regards the seisin or legal 
possession, though it is commonly described as in remainder 
as regards the de facto possession, which is deferred until the 
expiration of the term of years {k). Hence a limitation subject 
to a term of years, as it deals with the immediate freehold, 
cannot be made upon a contingency, but must give a vested 
estate (Z). 



Remainders 
in particular 
estates. 

Term of years 
does not 
admit of 
remainder. 



Underlease of 
term. 



Executory be- 
quest of term. 



Fature trusts 
of term. 



Tenant of a particular estate of freehold may, in general, convey 
the land for a less estate with remainder over (m). 

A term of years, being personal estate, does not admit of 
limitation, at common law, into a particular estate and 
remainder (?i). — If tenant for term of years assign the term 
to a person for life, it operates as an absolute assignment of the 
whole term ; however long the term may be (o). — Tenant for 
term of years may make an underlease for a less number of 
years, thereby creating a new term in the underlessee with the 
reversion of the original term in himself ; and he may make 
a further underlease to another person commencing at the 
expiration of the prior one {p). Where a lease was made to A. 
for ninety-nine years, if he should so long live, and if he should 
die within the term, the remainder thereof to B. for the residue 
of the term, it was construed as a lease to B. for so many 
of ninety-nine years as should be unexpired at the death of A. ; 
the word term being construed, for the purpose of supporting 
the limitation, to mean the time or number of years 
mentioned (g). 

By means of an executory bequest in a will a term may be 
bequeathed to a person, with a bequest over to another, to take 
effect upon the death of the former or other specified event ; the 
effect of which is to divest the term primarily vested in the first 
legatee (r). — Also, by vesting the term in a trustee, the trust 
or equitable estate may be disposed of with the same freedom and 
according to the same rules of limitation as executory bequests 
in wills (.s) . 



(/i) See ante, pp. 30, 35. 

(l) See Hide, p. 35 ; post, p. 236. 

()«) See Low v. Burron, 3 P. Wms. 
262 ; Derby (Earl) v. Taylor, 1 East, 
502 ; PicUerngill v. Grey, 30 Beav. 354 ; 
Go. Lit. i6 a. 

(■«) Hargrave's note (5) to Co. Lit. 
20 a ; Fearne, Ex. Dev. by Butler, 402, 
567. 

(o) Lilley v. Whitney, Dyer, 212 a; 
Co. Lit. 46 a. 



Q)) Holford ,. Hatch, Dougl. 183 ; 
Soutli of Enqland Dairies v. Baiter, 
[1906] 2 Ch.'eSl; 76 L. J. C. 78. 

{q) Wrii/Zit V. Cartwriglit, 1 Burr. 
282. 

(»•) BriulsliuiD T. Sliillecli, 2 Bing. 
N. C. 182. And see post, p. 260. 

(.?) Hargrave's note (6) to Co. Lit. 
20 a ; Fearne, Cont. Rem. 470 ; Massen- 
burffh V. Ash, 1 Vern. 234, 304. 
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Upon the grant of a particular estate with remainder or Tenure of 
remainders, leaving a reversion in the grantor, the relation es^tate^and re- 
ef tenure is created between the successive tenants of the par- mainder. 
ticular estate and remainders and the reversioner. But if the 
ultimate remainder is granted in fee leaving no reversion, no 
new tenure is created, and the tenants in succession hold of the 
chief lord by the statute of Quia emptores{t). There is no tenure 
between the tenant of the particular estate and the remainderman ; 
for the one does not derive title from the other, but both from 
the same source. 



§ 3. Contingent Ebmaindbrs. 

Vested remainder — contingent remainder — distinction of contingency as 
to the person and as to tlae interest — examples. 

Contingent remainder must be supported by a particular estate of free- 
hold. 

Contingent remainder must vest before or at the determination of the 
particular estate — exception as to posthumous child. 

Destruction by forfeiture or merger of the particular estate — Preservation 
of contingent remainders — trustees to preserve — statutes. 

Contingent remainder of copyholds. 

Kemainder to unborn child — remainder to child of unborn child — strict 
settlement — Cy pres doctrine of construction oE wills. 

Contingent remainder for life or in tail with vested remainder — contingent 
remainder in fee — contingent remainder in fee with vested remainder. 

Construction of remainders as vested or contingent — words of contingency 
referred to possession rather than vesting — remainder construed to 
vest as soon as possible — remainder to class, as children — remainder 
to children who shall attain twenty-one. 

A remainder which is certain as to the owner and absolute as 
to his estate or interest is a vesteci remainder; the remainderman 
is presently invested with a portion of the seisin or freehold, the 
whole fee being divided into a particular estate and remainder 
or remainders (a). 

But a remainder may be limited to a person not , yet ascer- Contingent 
tained, or to a certain person upon a condition precedent which 
may not happen until after the determination of the particular 
estate ; and whilst such uncertainty lasts, as to the person or 
the interest, it is described as a contingent remainder. — A con- 
tingent remainder becomes changed into a vested remainder 
by the owner becoming certain or the condition happening 
during the continuance of the particular estate (6). 

(0 Co. Lit. 142 b et seq. («) See ante, pp. 33, U, 37. 

(V) See ante, pp. 37, 161. 
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According to Pearne, — " A contingent remainder is a remainder 
limited so as to depend on an event or condition which may 
never happen or be performed, or which may not happen or be 
performed till after the determination of the preceding estate" (e). 
— And, as he afterwards explains, — " It is not the uncertainty 
of ever taking effect in possession that makes a remainder 
contingent ; for to that every remainder for life or in tail is. 
and must be liable ; as the remainderman may die or die without 
issue before the death of the tenant for life. The present 
capacity of taking effect in possession, if the possession were to 
become vacant, and not the certainty that the possession will 
become vacant before the estate limited in remainder determines, 
universally distinguishes a vested remainder from one that is 
contingent" (d). 



Classification 
of contingent 
remainders. 



Beducible 
under one 
head. 



Distinction 
between con- 
tingency of 
ownersliip 
and of in- 
terest. 



Fearne distinguishes four sorts of contingent remainders 
which may be shortly exhibited in the following scheme : — 
Eemainders limited, 1. Upon an uncertain event, which also 
determines the particular estate by conditional limitation ; — • 
2. Upon an uncertain event, which does not affect the particular 
estate ; — 3. Upon a certain event which may not happen until 
after the determination of the particular estate ; — 4. To a person 
not ascertained or not in being (e). 

But " all contingent remainders appear to be so far reducible 
under one head, that they depend for their vesting on the 
happening of an event, which, by possibility, may not happen 
during the continuance of the preceding estate, or at the instant; 
of its determination " (/). 

A distinction, however, is to be observed between the 
uncertainty as to the person in the last sort; and the uncertainty 
of some event not concerning the person in the first three 
of the above sorts, which is of practical importance ; for 
remainders of the former kind, which are limited in contingency 
as to the person are, by the nature of the limitation, inalienable, 
and, therefore, tend to a perpetuity (g). 



Examples. The various forms of contingent remainders may be con- 

veniently explained or illustrated by some examples : — If land 
be limited (as is common in settlements) to A. for life, with 



(c) Fearne, Cont. Eem. 3. 

(d) Fearne, Gont. Eem. 216; Parli- 
JnirstY. Sniif/i, 6 Bro. P. C. 351 ; VVilles, 
327 ; Doe v. Snidumoro, 2 Bos. & B. 
289. See Campbell, Euling Cases, 
Vol. X. pp. 810 et seq. 



(e) Fearne, Cont. Eem. 5. 

(/) Butler's note Qj) to Fearne, Cont. 
Eem. 9. 

ig] See 2>ost, p. 241. The distinction 
was pointed out by Willes, C. J., Parli- 
hurst V. iSinith, Willes, 327, at p. 338. 
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remainder to the first and every other son of A. successively To ^^ ^°^ li^e, 
in tail. A. as yet having no son, the remainder is contingent son of A. 
until a son be born to A. in whom the remainder may vest. — So To A. for life, 
if it be limited to A. for life, with remainder to such children ch^ren" *° 
as he shall leave at his decease, the remainder is contingent living at his 
during the life of A. (/()• 

If land be limited to A. for life, with remainder to the heirs To A. for life, 
of B., the remainder is contingent during the joint lives of B. ^e^^ofB^ 
and A. ; for there can be no heir of B. until his death, which 
may not happen during the life of A. (i)- — If the ancestor take 
an estate of freehold by the same conveyance, the limitation 
to his heirs is not a contingent remainder to the heir, but is 
referred to the estate of the ancestor by the rule in Shelley's 
case, to be considered hereafter (k). — In the above examples the 
remainder is limited to a person or persons not ascertained. 

If land be limited to A. for life, with remainder, if B. survive To A. for life, 
A., to B. in fee, or in tail, the remainder is made contingent g "^ui^ive a. 
upon the death of A., B. surviving, upon which event the to B. 
remainder vests in interest and takes effect in possession at the 
same time(i). — If land be limited to A. for life, with remainder To A. for lite, 
upon the death of B. to C, the remainder is contingent upon B. af™r™eatii of 
dying in the lifetime of A. (m). — So to A. for life and after his B. to c. 
death to the children of B., if he leave any him surviving (n). 

If land be limited to A. for life with remainder, if he die To A. for life, 

without leaving issue at his death, to B., the remainder is a. die witii- 

contingent upon that event. — In the case of a devise to A. for ?"^' leaviDg 

° ^ . . , issue. 

life, and upon an indefinite failure of issue of A. to B., A. 

would formerly have taken an estate tail by implication and B. 

a vested remainder expectant upon the estate tail (o). 

So, if land be limited to A. in tail and if A. die without To a. in tail, 

leaving issue at his death to B., the limitation to B. is a a. die witii- 

remainder contingent upon the death of A. without leaving issue, 

an event which at the same time determines the particular 

estate (p). A like limitation over after a limitation to A. in fee 

(/O JDoe V. Perryn, 3 T. E. 484 ; See jmxt, p. 247. 
Alexander v. Alexander, 16 C. B. rjll ; {I) Bain v. Barjsliaw, 6 T. E. 512; 

24 L. J. C. P. 150 ; Price v. IJall, L. E. Doe v. Srudumore, 2 B. & P. 289. 
5 Eq. 399 ; 37 L. J. C. 191 (m) Boraston's Case, 3 Co. 19 a ; 

(i) Archer's Case, Co. 66 h ; Boras- Tud. L. G. Conv. 427 ; Weale v. Lower, 

ton's Case, 3 Co. 19 a ; Tud. L. C. Couv. Pollex. 54. 

427 ; ChalUner and Boioyer's Case, 2 («) Price v. Hall, L. E. 5 Eq. 399 ; 

Leon. 70 ; Co. Lit. 378 a. As to the 37 L. J. C. 191. 

construction of limitations to heirs, see («) Coltsmann v. Coltsmann, L. E. 3 

ante, pp. 122, 124. H. L. 121 ; and see ante, pp. 138, et seq. 

(Ji) Shelley's Case, 1 Co. 93 b ; Tud. (2>) See Doe v. Mrey, i East, 313 ; 

L. C. Conv. 332 ; Quarm v. Quarni; and see Butler's note to Fearne, Cont. 

[1892] 1 Q. B. 184 ; 61 L. J. Q. B. 154. Eem. 7. 
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would operate to divest the fee and would not be a remainder ; 
it would be void at common law, but might be good as a shifting 
use or as an executory devise (q). — So if land be limited to A. in 
tail male, and if he die without issue to B., the remainder to B. 
is contingent upon the failure of issue general concurring with 
the failure of issue male, whereby the particular estate is deter- 
mined (r). So if land be limited to A. in tail, and if he die 
under twenty-one and without issue to B., the remainder is 
contingent upon the determination of the estate tail by death 
without issue under twenty-one, and if A. attain that age, though 
he die without issue it fails (s). 



Contingent 
remainder 
must have a 
particular 
estate of free- 
hold. 



Limitation of 
term of years 
with re- 
mainder of 
freehold. 



To A. for 
years witlr 
remainder lo 
heirs of A. 



The principle of the common law that the seisin of the 
freehold can never be in abeyance, but must always be vested 
in some determinate person imposed two rules upon the limita- 
tion and operation of contingent remainders : — The first of 
which rules was that a contingent remainder of freehold 
must always have a particular vested estate of freehold to 
support it (t). 

A lease for a term of years does not interfere with the limita- 
tion or vesting at the same time of the freehold estate, subject 
to the term, as it deals only with the de facto possession. 
Therefore, if land be limited to A., for a term of years, with 
remainder to B. for life or in fee, the limitation to B. is a 
remainder only in regard to the de facto possession ; but as 
regards the seisin of the freehold it is an immediately vested 
estate ()()- And if the remainder to B. were limited upon a 
contingency, as if he should survive A., the limitation would 
purport to dispose of the freehold infuiuro leaving it in abeyance 
until the contingency occurred ; it would, therefore, be void 
at common law, and the next limitation of the freehold 
(if any), or the reversion of the lessor would take immediate 
effect {x). 

So also, if land be limited to A. for years with remainder to 
the heirs of A., the limitation to the heirs of A. is void, as of a 
freehold in futuro (t/). — But if limitations be toade to A. for 
years, with remainder to B. for his own or A.'s life or for any 
other freehold estate, with remainder to the heirs of A., there is 



(2) See 2)ost, pp. 2.53, 257. 

(r) Coin V. .Sriocll, i Dr. & War. 1 ; 2 
H. L. C. 186. See Re Ashforth, [1005] 
1 Gil. 535; 74 L.J. 0.361. 

{.") Grey v. Pearson, 6 H. L. C. 61. 
See -pod, p. 261. 

(t) White V. Summers, [1908] 2 Ch. 



256 ; 77 L. J. C. 506 ; Feame, Cont. Eem. 
281. 

(«) Co. Lit. 49 a. See De Grey v. 
Bu-hartlxuH, 3 Atk. 469. 

(,r) Co. Lit. 217 a ; see ante, p. 33. 

{(/) Goodrhiht t. Cornish, 1 Salk. 226 ; 
Co. Lit. 217 it. ! 
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a vested freehold in B. •which -will support the contingent 
remainder (z). 

If land be limited to A. for a term of years, if he shall so long To A. for 
live, with remainder, after the death of A., to B., such remainder Jhan so long 
is contingent, because the death of A. may not happen until after li^e. remain- 
the expiration of the particular estate ; it is therefore void for death of a. to. 
want of a preceding freehold to support it. If the remainder in ^• 
such case be limited " after the determination of the term " 
instead of after the death of A. (so as to take effect whether the 
term determined by lapse of time, or by the death of A.) it would 
be good as a vested estate ; or if the gift over be after the death 
of A., " or other sooner determination of the term," the remainder 
has been construed as if limited after the determination of the 
term, the words "after the death of A." being rejected, and 
consequently to be a vested estate (a). 

The other rule resulting from the principle above stated is, — Contingent 
That a contingent remainder must formerly have become vested must vest be- 
during the continuance of the particular estate or at the instant fore or at the 

° . -^ . dctermiiiatiort 

of its determination. If not then vested, it failed altogether, and of the par- 
the next limitation took immediate effect (h). *'°"^''' ^'*''*''- 

Por example, if land were limited to A. for life or in tail, with Examples, 
remainder to the heir of B., and A. died or died without issue, 
before B., there was no person then ascertained as heir of B. to 
take the remainder and it became void of effect (c). — Where land 
was devised to A. for life, and after his death to the children of 
B., if he left any him surviving, and A. died in the lifetime of B., 
the contingent remainder to B's children failed (d). — So if land 
were limited to A. for life, remainder to B. for years, remainder 
to the heir of B., the contingent remainder to the heir was 
defeated by the death of A. before B., and the consequent 
determination of the particular estate of freehold before the 
ascertainment of the heir of B. (e). 

It was sufficient that the remainder became vested at the 
instant of the determination of the particular estate (/). — Thus 
if land be limited to A. during the life of B. with remainder to the 

(i) See Hgerton v. Brownloio {EarV), leigh's Case, 1 Co. 120 a ; Wliite v. 
4 H. L. 0. 1 ; 23 L. J. C. 3i8. Summers, [1908] 2 Ch. 256 ; 77 L, J. C. 

(a) Boraston's Case, 3 Co. 19 a ; Tud. 506 ; Fearne, Cont. Eem. .307. 

L. C. Cony. 427 ; GoocUitle v. Burten- (c) J3oeT.i)/or5raM,3 T.E.763 ; Co. Lit. 

sliaw, Fearne, Cont. Eem. App. I. ; Doe 378 a. See Winter y. Ferratt, 9 CI. & 

V. 3Iorgan, 3 T. E. 763 ; Oimlijfe v. F. 606. 

Brancl'ier, 3 Ch. D. 393 ; 46 L. J. C. {d') Price t. Hall, L. E. 5 Eq. 399 ;. 

128 ; Fearne, Cont. Eem. 8, 21 ; Sngden's 37 L. J. C. 191. 

note, Gilbert, Uses, pp. 164 et seq. (e) Doe v. Morgan, 3 T. E. 763. 

(b) Archer's Case, 1 Co. 66 i ; Chud- (/) Fearne, Cont. Eem. 310. 
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Exception as 
to posthumous 
children. 



right heirs of B., the death of B. determines the particular 
estate and at the same time vests the remainder by ascertaining 
the heir (g). — So, if land be limited to A. and B. for their joint 
lives with remainder to the survivor, or to the survivor in fee (h) . 
— Or if land be limited to A. and B. during their joint lives, with 
remainder to the heirs of him who shall die first (i). — So to A. 
in tail, and if he die without issue living at his death, to B. {k). 

An exception to the rule occurs in favour of posthumous 
children ; for it was decided by the House of Lords that a child 
en ventre sa mire, who is afterwards born, is to be considered as 
in existence for its benefit, as for the purpose of inheriting, or of 
taking by purchase or by devise under the description of a child 
or even of a child " born ; " and so also for the purpose of pre- 
venting a gift over dependent upon its non-existence from operat- 
ing to deprive it of property. This rule of construction has been 
extended in terms to marriage or other settlements by 10 & 11 
Will. III., c. 16, but the statute has always been regarded as 
extending to wills, and to be confirmatory of the law {I). 

A posthumous child taking a remainder under the statute 
becomes entitled to the intermediate rents and profits of the 
lands settled from the determination of the particular estate (?»). 
But a child en ventre sa mire becoming entitled by descent or by 
devise in defeasance of the estate of an heir or residuary devisee 
is not entitled to the intermediate rents accrued due before the 
birth (n). 



Destruction 
of contingent 
remainder by 
forfeiture, 
surrender, or 
merger of the 
particular 
estate. 



Contingent remainders were liable to fail by the determination, 
by forfeiture, surrender, or merger, of the preceding particular 
estate of freehold before it had reached its prescribed term of 
limitation ; and these means might be employed for the purpose 
of defeating and destroying contingent remainders. A tenant 
for life might effect a forfeiture at common law, to the ex- 
tinguishment of his own estate and the consequent destruction of 
contingent remainders expectant upon it, by making a feoffment 
in fee (o) ; also by levying a fine or suffering a recovery (p). 



((j) Co. I,it. 298 a. 

(/t) Biijgot V. Spiyth, Cro. Car. 102 ; 
Qiiarm. v. Quarm, [1894] 1 Q. B. 18i. 
See Whitiy v. Von Luedeche, [1906] 1 
Ch. 783 ; 7.5 L. J. C. 359. And see JDoe 
T. TimiMnxon, 2 M. & S. 165. 

(i) Co. Lit. 378 b. 

{It) Doe V. EUey, 4 East, 313. And 
see Butler's note to B'earne, Cont. 
Keni. 7. 

(I) Ilecce-v.Lonrj,! Salk. 227 ; Villar 



V. Gilhrii, [1907] A. C. 139 ; 77 L. J. C. 
339 ; lie Salamaii, [1908] 1 Ch. 4 ; 77 
L. J. 0. 60 ; Butler's note (3) to Co. 
Lit. 298 «. 

{m) Basset v. Basset, 3 Atk. 203. 
See Goodale v. Gaivthorne, 2 Sm. & G. 
375 ; 23 L. J. C. 878. 

(«) Richards v. Richards, Johns. 
754 ; Re Mowlem., L. K. 18 Eq. 9. 

(o) Archer's Case, 1 Co. 66 b. 

(jfO Boe V. Biirnsall, 6 T. E. 30 ; 



Digitized by Microsoft® 



SECT. I. § 3. CONTINGENT REMAINDERS. 239 

But the law leans against a forfeiture, and where an assurance 
might transfer an interest without working a forfeiture, that 
intention was presumptively imputed to the parties (q). 

A tenant for life might also destroy the contingent remainders 
expectant upon his estate by surrendering his estate to the next 
vested estate in remainder (r) ; or by acquiring to himself by 
purchase the next vested estate in remainder (s) ; by which 
means his estate which supported the remainders would become 
merged and extinguished. And a merger might also be effected, 
and the contingent remainders destroyed by the union of the 
particular estate and the next vested remainder by conveyance 
to a third person (t) ; or by the descent of the freehold reversion 
upon the devisee of the particular estate unless he claimed by 
descent immediately from the testator (u). And contingent 
remainders might be effectively interposed between a particular 
estate and the inheritance limited to the same person by one 
conveyance (x). 

Whilst contingent remainders were liable to fail by such Preservation 
premature determination of the particular estate, it was the remainders- 
practice, where it was required to settle a particular estate for life trustees to 
with contingent remainders', (as is usual in family settlements of tingent re- 
land on parents for life with remainders to their future children,) mainders. 
to limit an estate to trustees and their heirs by way of remainder 
upon the determination of the estate for life by forfeiture or 
otherwise in the lifetime of the tenant for life, such estate to 
continue during the life of the tenant for life (y). This estate of 
the trustees, being a vested remainder by reason of the possibility 
of the particular estate for life determining during the lifetime 
of the tenant for life, though uncertain as to ever coming into 
possession, was sufficient to support the contingent remainders {z). 
And it was declared to be held upon trust for the prior tenant 
for life and to preserve the contingent remainders ; therefore any 
alienation or dealing with the estate tending to the destruction 

Bufiisall V. Baey, 1 Bos. & P. 215 ; 338. 

Doe V. Howell, 10 B. & C. 191 ; Doe v. Qii) Plunlcet v. Holmes, T. Raym. 28 ; 

<9atecre, 5 Bing. N. G. 608. 1 Lev. 11. See nu. (1) and (It) to 

(j) Loyd V. Brooliing, 1 Vent. 188 ; Piirefoi/ v. Rm/ers, 2 Wms. Saund 

Smith Y. Clyfford, 1 T. E. 738. See 769— 774 ; Fearne, Cont. Rem. 3il. 

Jei-ritt Y. Weare, 3 Price, .575 ; Francis (x) Fearne, Cont. Rem. 345 ; Lewis 

V. Mliiton, L. R. 2 C. P. 543 ; 36 L. J. Bowles's Case, 11 Co. 79 * ; Tud. L C 

C. P. 201. Conv. 86. 

(?■) Thompson v. Leach, 2 Salk. 427 ; (</) See per Cm: Loyd v. ByooMnq 

2 Vent. 198. 1 Vent, at p. 189. ' ' 

{s) Purefoyy. Rogers, 2 Wms. ^nxmA. (f) Fearne, Cont. Rem. 217, 326; 

768. Parkhui-st v. Smith, VVilles, 327. 

(Q Egerton v. Massey, 3 C. B. N. S. 
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of the remainders -was a breach of trust for which -the trustees- 
were responsible, and which might also affect those claiming title 
through them (a). In the absence of an express trust for pre- 
serving contingent remainders, such a trust could not be implied,, 
even in a will, and the remainders were destructible without 
breach of trust (b). 
Statutes. The limitation to trustees to preserve contingent remainders 

against destruction by the forfeiture, surrender, or merger of the^ 
particular estate, was rendered unnecessary by sect. 8 of the Eeal 
Property Act, 1845 (8 & 9 Vict. c. 106), which enacts in sub- 
stance that a contingent remainder may take effect as if the 
preceding estate had not been determined by forfeiture, surrender 
or merger. And by the Contingent Eemainders Act, 1877 (40- 
& 41 Vict. c. 33), it is enacted that every contingent remainder- 
created by any instrument coming into operation after August 
2nd, 1877, in tenements or hereditaments of any tenure, " which, 
would have been valid as a springing or shifting use had it not 
had a sufficient estate of freehold to support it as a contingent 
remainder, shall, in the event of the particular estate determin- 
ing before the contingent remainder vests, be capable of taking 
ef!'ect in all respects as if the contingent remainder had originally 
been created as a springing or shifting use or executory devise- 
or other executory limitation." This statute was passed to over- 
ride the decision in Cunliffe v. Brancher (c), and obviously does 
not affect the rule of law that where a contingency is limited to- 
depend upon an estate of freehold which is capable of supporting 
a remainder, it shall never be construed to be an executory devise 
(or springing or shifting use), but a contingent remainder only {d). 
It seems to follow accordingly that the restrictions placed upon 
the operation of executory limitations by sect. 10 of the Conveyanc- 
ing Act, 1882 (45 & 46 Vict. c. 39), would not apply to a con- 
tingent remainder saved from destruction by the earlier statute. 
It has been suggested that a limitation to trustees might still be 
necessary where a contingent remainder was limited to a person 
not ascertainable within the limits of time prescribed by the rule 
against perpetuities (e), but it has been held recently that a con- 
tingent remainder of the legal estate is void if obnoxious to that 

(tt) Feariie, Cont. Eem. .82fi ; Mansell 4C L. J. C. 128. 

V. Miinsdl. 2 P. Wms. G78 ; Cas. t. Talb. (rf) I'virfoii v. Rnger.i, 2 "Wms. 

2.52 ; Blsvoe v. I'l-rhhix, 1 V. & B. 485. Saund. 768, 781 ; Bo'e v. Howell, 10 

See Biisxet v. Clajikam, 1 P. Wms. B. & G.' 191 ; Cole v. Scavll, 4 Dr. & 

358. War. 1 ; 2 H. L. C. 186 ; Ilaioes v. 

(J) Collier v. IValters, L. E. 17 Eq. Halves, 14 Oh. D. 614. 

2.52 ; 43 L. J. C. 216. (e) See^osi, p. 316. 

(e) CmiUlfe V. Branrlicr, 3 Ch. D. 393 ; 
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rule (/). It appears, therefore, that a limitation to trustees to 
preserve can in no circumstances serve any useful purpose at 
the present day. 



A copyhold surrendered to uses in the form of a particular Contingent 

remainder 
copyholds. 



estate with a contingent remainder was governed by a similar ^®™^™ 



rule to that of the common law, and the remainder must have 
vested before or at the determination of the particular estate. 
But a contingent remainder of copyhold was never liable to fail 
by the premature determination of the particular estate by for- 
feiture, surrender, or merger ; because, the freehold remaining 
in the lord, the copyhold estate was not subject to the rules 
peculiar to the freehold which caused the failure of contingent 
remainders, and the lord was bound to admit to the tenancy 
according to the limitations of the surrender. Hence trustees to 
preserve contingent remainders were not required or employed in 
the settlement of copyholds, as they were in freeholds, to guard 
against the like dealings or casualties affecting the particular 
estate (g). 

A contingent remainder of coj)yhold may also be destroyed by Destroyed by 
an enfranchisement, conveying the freehold to the tenant of the enfranchise- 
particular estate; for the consequence is to extinguish that 
estate and destroy the tenure (h). 

If land be limited to a person for life with remainder to his Remainder to 
unborn child or children, the land is thereby rendered inalienable, ™ °™ "^ ^'" 
by reason of the uncertainty as to the owner, until a child is 
born in whom the remainder may vest, or until the life estate is 
determined without such child coming into existence ; and if the 
remainder were limited to such child for life, it would, on 
becoming vested, support a contingent remainder to the child of 
such child, which would be inalienable until such latter child came 
into existence ; and thus by a series of contingent remainders for 
life estates to children of successive generations the land might 
be settled inalienably for an indefinite period, if no rule of law 
intervened to prevent it (i). 

(/) Re AslifoHh, [1905] 1 Ch. 535 ; common lav/ ; but if limited to a certain 

74 L. J. C. 361 ; Wli'My v. Von Lue- owner they might be released : Chnd- 

fc'7«e, [1906] 1 Ch. 783 ; 75 L. J. C. 359. leigh's Case, 1 Co. 120 a; Co. Lit. 

{cj) Fearne, Cont. Kern. 319, 320 ; 265 a, n. (1) ; or devised by will : Jones 

Picliersrjill v. Grey, 30 Beav. 352. v. Hoe, 3 T. 11. 88 ; and were assignable 

(/t) lioe V. Br'ujrjs, 16 East, 406. See in equity : Crofts v. Miildleton, 8 De G-. 

Ex p. School Bd.for London, 41 Ch. D. M. & G. 192. They were also alienable 

547 ; 58 L. J. G. 752. by way of estoppel, that is by a fine or 

(i) All contingent remainders were deed dealing with such interest as if 

inalienable by direct conveyance at vested, which the owner upon the 

L.P.L. K 
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Kemainder 
child of 
unborn child, 



Eemainder to 
tmboru child 
for life. 



Strict settle- 
ment. 



Cy pree 
doctrine of 
constructicn 
of wills. 



to A remainder may be limited within the limits of the rule 
against perpetuities to an unborn child of a living person, who 
must come into being during the continuance of the particular 
estate, but a further remainder limited by way of purchase to a 
child or more remote issue of such child is void (/c). 

The remainder to the unborn child of a living person may be 
limited for life or other particular estate ; and the further 
remainder may be limited over subject to the restriction of the 
above rule (/). 

Hence it appears that the only mode of providing in a settle- 
ment of land for remoter issue than unborn children is by 
including them in the estate limited to their parents, that is, by 
limiting remainders to the unborn children in tail, under which 
their issue will take, if not barred by a disentailing deed of their 
ancestor. This form of settlement, namely, to a person for life 
with remainder to his children successively in tail, is commonly 
known as a " strict settlement " (m). The remainder in tail may 
remain in contingency until the death of the tenant for life, and 
in the case of a posthumous child, during the further period of 
gestation. If the tenant in tail be an infant at the death of the 
tenant for life, he will not have power to bar his issue until he 
has attained full age, and the land may thus be inalienable for a 
further period of twenty-one years. Therefore the extreme time 
during which a settlement of land may remain effectual under 
common law limitations is during a life or lives in being at the 
time of the settlement and twenty-one years afterwards, with a 
possible extension during the gestation of a posthumous child (n). 

Under the doctrine of cy pres, the court has been able to give 
effect to the rule of construction Ve7-ba intelUganda sunt iit res 
magis valeat quam pereat. Where a will devises freehold lands in 
terms to the unborn child of a person for life, with remainder to 
the children or issue of such child, in terms which manifest a 
general intention that the land shall be descendible to the 
children and remoter issue in succession, it will be construed to 
give an estate tail, or an estate tail male, in furtherance of the 



remainder becoming vested was estopped 
from contradicting : Doe v. Oliver, 10 
B. & C. 181; 2 Smith, L. C. 724. 
Contingent remainders were made alien- 
able by deed by the statute 8 & 9 Vict, 
c. 106, s. 6. 

(/<) Re Frost, 43 Oh. D. 246 ; 59 
L. J. C. 118 ; Whitby v. MitcJiell, 44 
Ch. D. 85 ; 59 L. J. 0. 485; Me Ash- 
forth, [1905] 1 Ch.535 ; 74 L. J. C. 361 ; 
Whitby V. )'on Luedcclie, [1906] 1 Gh. 



783 ; 75 L. J. C. 359. 

il) Williams V. Teale, 6 Hare, 239 ; 
Itc Dawson, 39 Ch. D. 155 ; Si/nies v. 
Symes, [1896] 1 Ch. 272; 65 L. J. C. 
265. 

O'O See Douglas v. Congrere, 1 Beav. 
at p. 71 ; Fearne, Ex. Div. 502. 

(91) See Sutler's note to Fearne, Cont. 
Bern. 562 ; 2 Prideaux Conv. 261 ; 
Davidson, Prec. Vol. III. Part I. 
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, general intention ; but the cy pres doctrine is not applied where 
the general intention appears of creating a succession of life 
estates to the issue of the unborn person in perpetuity, and not 
a descendible estate in such issue (o).— Words of distribution 
amongst the issue, as tenants in common, may be rejected in 
furtherance of the general intention of giving an estate tail (jj). 

It does not apply where the estate of the ancestor is limited Limits of 
for a term of years only, as for a term of ninety-nine years if ^■f/],]^e^ doc-° 
he shall so long live (q) ; nor does it apply as to persons born *'^'^^^- 
after the date of the will in the testator's lifetime, though as to 
others in the same class of unborn children, to whom and whose 
issue the devise is made, it may still apply (?•); — nor does it 
apply where the remainder over is restricted to some only of the 
issue of the unborn tenant for life, as a first son only exclusive 
of the rest, or is extended so as to inc^lude persons whom the 
testator did not contemplate as objects of his bounty (s). 

It does not apply to personal estate or chattels real (t) ; 
and it has never been applied to the construction of 
deeds («). 

The doctrine applies to appointments by will under powers ; Applied to 
and under such appointments there is further occasion for by^'wln Snder 
applying the doctrine where the remainders are void, not on powers, 
the ground of perpetuity, but as being in excess of the power (x). 

The limitation of a contingent remainder for life or in tail, as Contingent 
it conveys no estate, but only a possibility of an estate in a ^^^^f^^i' foi' 
future event, does not interfere with the limitation of a vested with vested 
estate of freehold in remainder ; and upon the contingent 
remainder becoming vested during the continuance of the 
particular estate, the vested remainder will be postponed in 
interest. As if land be limited to A. for life, with remainder to 
his first and other sons (persons unborn) successively in tail, 
with remainder to B., a person in esse, for life, with remainder 
over, under which gift B. takes a vested interest in remainder 
expectant upon A.'s life estate until the birth of a son to A., 

(«) Seaward v. WillocU, 5 East, 198 ; (s) Monypenn?/ v. Dering, 16 M. & W. 

Forsh-ool V. Forshrouli, L. R. 3 Ch. 93 ; 418 ; 2 De G. M. & G. 145 ; 22 L. J. G. 

Be mchardson, [1904] 1 Ch. 332 ; 73 313 ; Re J/urtimcr, [1905] 2 Ch. 502 ; 

L. J. C. 153 ; Hamjiton v. Holman, 5 74 L. J. G. 745. 

Ch. D. 183; 46 L. J. G. 248. (0 Routledr/e v. Borril, 2 Ves. jun. 

(^j) Pitt V. Jackson, 2 Bro. G. 0. 51 ; 357. 

Vanderplatilt v. King, 3 Hare, 1 ; Farfitt (ji) Brudenell v. Elwes, 1 East, 442 ; 

V. Ilemher, L. E. 4 Eq. 443. ' 7 Yes. 390. 

{(/) SoinerviUe t. Lethl/ridge, 6 T. E. {x) Sugdeu on Powers, 498 ; Re 

213 ; Beard v. Westcott, 5 Taunt. 393 ; Rising, [1904] 1 Gh. 533 ; 73 L. J. G. 

5 B. & Aid. 801. 455. See 2'ost, p. 302. 

(r) Vatiderplatik v. King, 3 Hare, 1. 

B 2 
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Conlingent 
reniaintler in 
fee. 



Contingent 
remainder in 
fee with 
vested re- 
mainder. 



whereupon it becomes expectant upon the intervening estate . 
tail (?/). 

Where there is a contingent limitation in fee absolute, no 
estate limited afterwards can be vested ; but two or more several 
contingent remainders in fee may be limited as substitutes or 
alternatives one for the other, so that one only take effect, and 
each subsequent limitation be substituted for a former if it should 
fail of effect («); and the inheritance in the meantime, if not 
otherwise disposed of, remains in the grantor and his heirs, or 
in the heirs of the testator until the contingency happens to take 
it out of them (a). Upon a devise of a contingent remainder 
in fee, the fee subject to the contingency will pass as a 
vested remainder under the will by a specific or residuary 
devise (6). 



Limitations 
united subject 
to intervening 
remainder. 



Several con- 
tingent re- 
mainders. 



Contingency 
affecting sub- 
sequent 
limitations. 



Where the particular estate and ultimate remainder are limited 
at the same time to the same person, though they may become 
united by the doctrine of merger or under the rule in Sliellcy's 
Case for most purposes, they do not exclude intervening con- 
tingent remainders from taking effect upon the happening of the 
contingency during the particular estate ; — as if land be limited 
to A. for life, with remainder to the first and other sons of A. 
successively in tail, with remainder to A. in fee, the limitations 
unite in A. until the birth of his first son, when the contingent 
remainder becomes vested and divides them (c). 

So, if there be several contingent remainders, a subsequent 
one may become vested before a preceding one, but subject to 
giving place on the preceding one becoming vested during the 
particular estate which supports it (d). 

When a contingent remainder is followed by other limitations 
a question of construction may arise, whether the contingency 
affects the first ' estate only or extends to the subsequent 
limitations (e). 



(y) C/mdleiffli's Case, 1 Co. 120 a ; 
Lewis V. Waters, 6 East, 336 ; Dricer 
V. Frank, 3 M. & S. 25 ; 8 Taunt. 468. 
See White v. Summers, [1908] 2 Ch. 
256. 

(c) Lodd'ntriton v. Kime, 1 Salk. 22i ; 
1 L. Baym. 203 ; Boe v. Elrey, i East, 
313 ; Doe v. Ford, 2 Ell. & B. 970 ; 23 
L. J. Q. B. h'A ; Pereenil v. Perceval, 
L. K. 9 Eq. 3S6. See the other cases 
cited Fearne, Gont. Kem. 22.5, 373. And 
see Re Bowles, [1905] 1 Ch. 371 ; 
Sanders, Uses, 149. 

(a) Fearne, Cont. Kem. 351, and cases 



there noted ; Pnrefoy v. Holers, 2 Wms. 
Saund. 768, and notes. 

(i) Fgerton v. Massey, 3 C. B. X. S. 
338 ; 27' L. J. C. P. 10. 

(c) Lewis Howies'' Case, 11 Co. 79 b ; 
Tud. L. C. Conv. 86. And see ante, 
pp. 238, 239. 

((I) Ut-edale v. XJredale, 2 Roll. Ab. 
119. See Gii.rth v. Cotton, 1 Dick. 183 ; 
2 Wh. & T. L. C. 970. 

(«) Doe V. Ford, 2 Ell. & B. 970 ; 23 
L. J. Q. B. 53. See Fearne, Cont. Eem. 
233. 
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The inconveniences which would follow from the adoption of a Construction 

contrary rule have induced judges to adopt, as an established °g H^eTov^^ 

rule, that all estates are to be treated as vested, unless this con- contingent, 

struction would do violence to the language used ( /'). — Words of }y°''<l^ °f '^°^- 

° ° ^-^ ■' tingency 

futurity or contingency are prima facie referred to the com- referred to 
mencement or duration of the estate in respect of possession, Ji'atherThan 
and not to the vesting ; as in the simple case of a limitation vesting. 
to A. for life and "from and after Itis decease " to B., the estate 
of B. is not contingent upon B. surviving A., but is an imme- 
diately vested remainder ((/). 

So, in the case of limitations expressed to be in default of, or Limitations 
for leant of, or vpon failure of, the objects of prior limitations, jl^at'fyr' 
such expressions Bxe prima facie referred to the determination !o««*, etc., of 
or failure of the prior estates limited and not to the failure of priOTUmita- 
the objects to whom they are limited, and are commonly *'°°- 
employed merely to carry on the series of limitations in the 
sense of the word remainder ; — for example, if land be limited 
to A. for life, and after his decease to the first and other sons 
•of A. for life or in tail, and in defaidt of such sons or on failure of 
such issue to B., the estate of B. is not contingent upon A. not 
having a son or issue, but is a vested remainder expectant on 
the determination of the prior estates, by the death of the sons 
or failure of issue (h). — If in such case the remainder be limited 
in default of sons or failure of issue in the lifetime of A. or of B. 
or other definite period, it is then contingent upon such events 
happening and the consequent determination of the prior estate 
within the prescribed period (i). 

A strong example of this principle of construction occurs Devise to 
where a testator devises to his widow an estate for life, with a mai.rilg™vitii 
devise over if site shall marry again; the devise over is construed devise over 
to give a vested remainder expectant upon the determination of riage. 
the widow's estate, whether by marriage or death, and not a 
remainder contingent only upon her re-marriage, unless the 
context shows that it was the testator's intention that the gift 
should be contingent upon the happening of one or other 
event (/c). 

(/) Haweg V. Uawes, li Oh. D. 614. H. L. 121 ; Dawson v. Small, L. E. 9 

See Best, C. J., DiiJfieU v. Diiffielil, 3 Ch. 651. See Fearne, Cont. Eem. 420 ; 

Bli. N. S. at p. 331 ; 1 Dow. & 01. at aiite, pp. 245 ct seq. 
p. 311 ; Stuart, V.-O., Browne v. Browne, (Ji) Shetfield v. Orrery {Lord), 3 Atk. 

3 Sm. & G. at p. 588. 282 ; Underhill v. Boden, 2 Oh. D. 494 ; 

(//) I)oe v. Ewart, 7 A. & E. 630 ; 7 Scarborough v. Scarhoroiigh, 58 L. T. 

L. J. Q.B. 177. 851; Ue' Cane, 60 L. J. C. 36; Re 

(li) Notes to Boraston's Case, 3 Oo. Tredwell, [1891] 2 Ch. 640 ; 00 L. J. C. 

19 a ; Tud. L. C. Conv. 427. 657. ^ae Be Alteroijd's Settlement, [1893] 

(/") Coltsmaim v. Coltsmann, L. K. 3 3 Ch. 363; 63 L. J. C. 32. 
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Eemainder to 
children who 
shall attain 
21. 



Upon the same principle a remainder is construed to vest as 
soon as possible ; and if once vested cannot be divested under 
the same limitation so as to admit of another person in substitu- 
tion of the person in whom it has vested (I). Thus, a devise to 
A. for life, with remainder to his second and other sons succes- 
sively in tail (excepting the first or eldest son), A. then having 
no sons, was held not to give a contingent remainder to such 
person as should be the second son of A. at his death, but to the 
second son born, living an elder, who took on his birth an 
immediately vested and indefeasible remainder (m). — So, an 
ultimate remainder in a will to the testator's heir is construed as 
vesting at the death of the testator, and not as contingent to the 
person answering the description of heir at the determination of 
the particular estates (n). 

A modification of the above principle of construction occurs 
with a remainder limited to a class of persons, as children, 
grandchildren, issue, brothers and sisters, cousins and the like, 
which, though vested, as soon as an object of the limitation can 
be ascertained, in that object, admits of participation by other 
objects who become ascertained before or at the determination. 
of the particular estate. Thus, if land be limited by settlement 
or will to A. for life, with remainder to his children, or to the 
children of B., the remainder is vested in all the children in 
existence when the instrument takes effect, or it becomes vested 
as soon as any come into existence ; but it is subject to divesting 
pro tanto in favour of other children as they come into existence 
until the death of A., when the estate comes into possession, and 
no after born children can participate (o). 

If land be limited to A. for life, with remainder to such of the 
children of A. as shall attain twenty-one, the remainder is con- 
tingent upon children attaining twenty-one in the life of A. and 
vests in such children only(^j). — In some cases the construction 
of the contingency as to age may be such as to render the estates 
of the children defeasible only if they do not attain the age {q). 

1172 ; Doe v. Perryn, 3 T. E. i84 ; Boe 
T. Martin, i T. B. 39 ; 3/ogg v. iVogg, 1 
Mer. 654. See Itr jVm-hi, [1891] 3 'Ch. 
197 ; 60 L. J. C. 671. 

(^j) Fexting v. Allen, 12 M. & W. 279 ; 
13 L. J. Ex. 74 ; 5 Hare, 573 ; BoIdibs 
V. Prescott, 33 L. J. C. 264 ; Perceral v. 
Perceeul, L. B. 9 Eq. 386 ; Astley v. 
jVicJilethioait, 15 Ch. D. 59 ; 49 L. j. 0. 
672. 

(?) Boe Y. Ji^owell, 1 M. & S. 327. 
See Pearhs v. Moseley, 5 App. Cas. 714 ; 
50L. J.C. 57. 



{I) Brircr v. Franli, 3 M. & R. 25 ; 8 
Taunt. 464 ; Winter v. Perratt, 9 01. & 
F. 606. 

(?«) Brirer v. Franh, 3 M. & S. 25 ; 
8 Taunt. 468 ; and see a like construc- 
tion in Adams y. Bush, 6 Bing. N. C. 
164. 

(«) Boe v. Muxeij, 12 Easi-, 589 ; 
Wrifjlitson v. Macatilay, 14 M. & "\V. 
214 ; 15 L. J. Ex. 121. See ante, 
p. 124. 

(«) Svssex {EarV) v. Temple, 1 Ld. 
Eaym. 311 ; Gates v. Juchson, 2 Stra. 
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§ 4. The Eule in Shelley's Case. 

The Eule stated — application of the rule — where the remainders are 

contingent. 
Remainder to heir as purchaser — remainder to heir with adlitional words 

of limitation. 
Estate of freehold in ancestor — estate pur autre vie — estate determinable 

by conditional limitation — estate for years. 
Limitations in separate instruments. 
Limitations of estate pur autre vie — of term of years — lease for life with 

remainder to executors for term of years. 

Limitations in the form of remainders to the lieirs, or to the The rule in 
heirs of the body, or in other terms designating persons taking in statedf 
a course of descent, which taken alone would create a contingent 
remainder in the person answering to such designation, are 
modified in effect by the special rule of law known as the Eule 
in Shelley's Case. 

This rule, in its simplest form, has been already referred to ; 
it may be stated in more general terms as follows : — If an estate of 
freehold be limited to a person («), and by the same deed or instru- 
ment an estate be limited in the form of a remainder, whether 
immediately expectant on the former estate or after other estates 
interposed, to "the heirs" or to "the heirs of the body" of the 
same person, the words "heirs" or "heirs of the body" are 
words of limitation of an estate of inheritance in the ancestor, 
and the heirs can take only by descent and not as purchasers {h). 
In the attempts to trace the origin of this rule, now entirely a 
matter of conjecture, it does not appear to have occurred to 
anyone that the explanation is to be found in this, that originally, 
as is now the case under the Inheritance Act, 1833 (3 & 4 Will. IV. 
c. 106), descent was traced from a purchaser (c). Under this 
system the word "heir " must have represented a person claiming 
under another in a chain of descent, and not one who, by 
becoming the person last seised, himself represented a designated 
person from whom title was to be traced. Accordingly a grant 
to a man and his heirs could only mean an estate vested in him 
and those persons who could claim by descent from him. That 
the law attached the quality of alienability to this estate could 
no more govern the legal effect of these words, than that the 

(a) Pilus V. MitforcL, \ Vent. 372. Foxwell, [1897] A. C. 658. As to the 

See 2'ost, p. 254. aoplication of the rule to Uses, see -post, 

Qt') Slielleifs Case, 1 Co. 93 J ; Tud. p. 252, and to Wills, see post, p. 258. 
L. C. Conv. 332 ; Van Qrutten v. ie) See ante, pp. 23, 43, 44. 
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Application 
«f rule. 



Wliere there 
are inter- 
mediate re- 
mainders. 



Intermediate 

contingent 

remainders. 



Contingent 
remainder to 
heirs. 



inheritance was not partible among his immediate descendants 
except in the case of gavelkind lands. It is doubtless because 
the court was dealing with the legal effect of the words — pro- 
bably this is all that is meant by the expression " rule in law " 
■ — that words attempting to qualify the result were generally 
rejected, although it must be admitted that the decisions are not 
uniform (rf). 

Thus, limitations in the form, to A. for life and after his 
decease to his heirs, or with remainder to his heirs, are equiva- 
lent to the limitation to A. and to his heirs, which denotes a fee 
simple in A. ; — so a limitation to A. for life and after his decease 
to the heirs of his body, is equivalent to the limitation to A. and 
to the heirs of his body, and denotes an estate tail (e). 

And if there be an intermediate estate interposed between the 
freehold estate and the limitation to the heirs, as to A. for life, 
with remainder to B. for life or in tail, with remainder to the 
heirs or heirs of the body of A., the latter limitation vests the 
remainder in A., and is equivalent to a limitation of the 
remainder in the terms to A. and to his heirs or to A. and to the 
heirs of his body ; and in such cases the heir can take nothing 
except by descent from A. (/). 

If the limitations intervening between the preceding freehold 
and the subsequent limitation to the heirs or heirs of the body 
are contingent, they are not destroyed by the rule ; but, as long 
as there are no vested remainders intervening, the two limitations 
are united in the ancestor, subject to admitting the intervening 
limitations to take efi'ect, if they become vested during the 
continuance of the preceding freehold ((/). 

The rule applies, where the remainder is limited to the heirs 
or heirs of the body of A. upon a contingency ; as upon limita- 
tions to A. for life, and if A. die before B., to the heirs of A., — ■ 
. or to A. and B. during their joint lives, with remainder to the 
heirs of him who dies first, — in such case A. takes the con- 
tingent remainder in fee, and the heir takes nothmg except by 
descent (/(.)• 



Qd) Roe V. Boljunl, 4 M. & S. 362 ; 
Uimglns v. (\>n(jrei:e^ 1 Beav. 59. See 
notes to SJielleifs Case, Tud. L. C. Conv. 
at p. 34.5, and ihe cases cited pp. 140 nt 
seq.^uiite. And see Sudbury {Ciirjj.)v. 
Empire Electric Light and Power Co., 
[lyu.i] 2 Ch. 104; 74 L. J. U, 442; 
wliere declaratory words, definmg the 
object of an agreement, were rujeeted. 

(.") vSee notes Tud. L. C. Conv. to 
Slielteifs Ciif-e, and see ante, pp. 119, 
123, 130, 13.J. 



(/) Coiilson V. Coulxon, 2 Atk. 245 ; 2 
Stra. 1125 ; lioe v. Bedford, 4 M. &'S. 
3(J2 ; Doe v. Welfurd, 12 A. & E. 61. 
See b'oodriglit t. n'right, 1 P. Wms. 
397. 

Qj') Lewis Loivlex' Case, 11 Co. 79 J ; 
Tud. L. G. Conv. 86. 

(/t) Fearne, Cont. Item. 34 ; Co. Lit. 
37a b. Sou Crofts v. Middleton, 8 D. M. 
k Ci. 192 ; 25 L. J. C. 513 ; lie Score, 
57 L. T. 40. 



Digitized by Microsoft® 



SECT. I. § 4. THE RULE IN SHELLEY'S CASE. 249 

The word "heir," however, may be used in a context or with Eemainderto 
an additional description rendering it incapable of being con- chasers, 
strued as a word of limitation, as in a limitation to the "heir," . 

or to the " heir male," or to the " heir now living " ; and it must 
then be taken as a word of purchase giving a remainder, 
•contingent or vested, to the person so designated (i). 

But the import of the words ' heirs ' or ' heirs of .the body ' as Heirs with 
words of limitation within the rule is not affected by the addition morels of' 
of other words of limitation altering the course of descent (j). limitation. 



The rule applies where the ancestor takes any particular estate Estate of free- 

■^■'^ ., liold in the 

of freehold, as an estate for life, or an estate tail (k) — or an ancestor,— 
estate jJiw mitre vie (l) — or an estate of freehold, determinable puy autre t-ie. 
by a conditional limitation, as an estate during widowhood (»(). Determinable 
And if there were intermediate remainders interposed between 
the freehold and the limitation to the heirs, the freeholder would 
take a vested remainder in fee or in tail {n). 

But the rule does not apply if the ancestor take only an Estate for 
estate for years and not a freehold estate. The subsequent ^Qcestor. 
limitation to his heirs or to his heirs of the body does not then 
vest any estate in him, and can operate only by way of purchase 
to the heh- designated ; because by the common law a term of 
years or chattel interest does not affect the limitation of the free- 
hold title subject to it (o) . In such case if the limitation to the 
heirs be preceded by an estate of freehold in another, it may be 
good as a contingent remainder to the person answering the 
description of heir ; as, if land be limited to A. for years, with 
remainder to B*. for life, with remainder to the heirs of A., there 
is a contingent remainder to the heir of A., who will take in the 
event of A. dying before the determination of B.'s estate (jj); 
and this contingent remainder will be void if it be not preceded 
by an estate of freehold (g). 

The rule does not apply to limitations by separate instru- Rule not 

nients ; — as where A. being tenant for life, with remainder to umitations in 

separate in- 

((■) Archer's Case, 1 Co. 66 b ; James (l) Perkins, s. 337 ; .Vcrrel v. Ramsey, sfcmments. 

V. lUchardsuu, 1 Vent. 334 ; T. Eaym. T. Raym. 126 ; 1 Keb. 888. 

330 ; Barehett v. Dtivdant, 2 Vent. 311 ; (/«) Ctcrtis v. Price, 12 Ves. 89. 

Scans V. Bcaiis, [1892] 2 Ch. 173 ; 61 («) Fearne, Cont. fiem. 30— 3i ; Curtis 

L. J. 0. 456. V. Price, 12 Ves. 89. 

(y) Jes-ion v. Wright, 2 Bli. 1 ; (d) De Grey v. Richardson, 3 Atk. 

Fethcrston v. Fetherston, 3 CI. & F. 67 ; 469 ; Co. Lit. 2U0 h ; Butler's note (1) 

Doe V. Goldsmith, 7 Taunt. 209. And to Co. Lit. 330 b. 

see other instances given in Tud. L. C. (p) Else v. Osborn, 1 P. Wms. 387 ; 

Conv., notes to Shelley's Case, 1 Co. 93 b. Coa/jc v. Arnold, 4 De G. M. & G. 574. 

(/«) Shelley's Case, 1 Co. 93 * ; Tud. {q) Fearnj, Cont. Rem. 281. See 

L. C. ConT. 332 ; Goodright v. Wright, Loyd v. Rrooking, 1 Vent. 188. 
1 P. V^ms. 397. 
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the heirs of B., afterwards granted his estate to B., who thereby 
became tenant for the life of A. with remainder to his own heirs, 
and it was held that the remainder did not unite with the free- 
hold of B., but remained to his heir in contingency (?•)• So 
where a father, seised in fee, settled the land on his son for life, 
retaining the reversion in himself, and afterwards by his will, 
reciting that he had settled the estate on his son for life, devised 
the same after the son's death to the heirs of his body; it was 
held that the estate for life being by one instrument and the 
limitation to the heirs by another could not unite, and the latter 
took effect as an executory devise to the heir (s). — A will and a 
codicil or schedule to it are considered as one instrument within 
the rule(i)- 

An ajpparent exception to the rule requiring the limitations to 
be in the same deed or instrument occurs where uses appointed 
under powers may be taken as if inserted in the instrument 
creating the power (u). 



Eule not 
applied to 
limitations of 
estate 7;«;' 
autre vie. 



Limitations of 
term of years. 



To heirs, etc., 
as purchasers. 



The rule only applies to the limitations of estates of inherit- 
ance. In limiting estates pur autre vie the words " heirs," or 
"heirs of the body," must be construed according to the nature 
of the estate, and become merely a designation of the person to 
take as special occupant in case of a vacancy on the death of the 
grantee before the determination of the estate (x). 

If a term of years be limited, by way of trust or executory 
bequest, to A. for life with remainder to his heirs or to the heirs 
of his body, these words are, in general, taken as analogous to 
words of limitation and not as words of purchase, and vest the 
whole term in A. ; for words which would create an estate tail in 
freeholds confer an absolute interest in personal estate ((/). — So, 
if the limitation be to A. for life and after his death to his issue, 
A. takes the absolute interest {z). 

But if the limitation over be made to heirs or issue of a 
restricted or particular kind or designation, or for particular 



(/•) Anon., cited 1 Ld. Eaym. 37. 

(.«) /A)" V. Fonneyeau. Dougl. 487. 

(I) ILitics V. Foorde, 2 W. Bl. 698. 
See He Fm.wr, [VMH] 1 Ch. 726 ; 73 
L. J. C. 481 ; Dovglan-Mrnzies v. 
Umpltelljy , [1908] A. C. 224 ; 77 L. J. 
r. C. 64 

(»() Vcni(1)les V. Morris, 7 T. K. 342, 
438 ; Fearne, Cont. Kem. 74 ; Sugdeii, 
Powers, 471. 

(a?) Blake v. Lv.rfon, G. Coop. 178; 
Allen V. Allen, 2 Dr. & War. 307. See 
Williams v. Jelnjl, 2 Ves. sen. 681 ; He 



Barlers Settle,/ Estates, 18 Ch. D. 624. 
And see Fearne, Cont, Eem. 495. 

(ij) Well) V. Wehl, 1 P. Wms. 132 ; 
^Yul■e V. Pulhill, 11 Ves. 2.57; 31 ur- 
thwaite V. Jenliinson, 2 B. & C. 3.")7 ; 
Veriilaiii (Burl) T, Balliiirst, 13 Sim. 
374 ; Williams v. Lewis, 6 H. L. C. 
1013 ; Martelli v. Holloway, L. E. 6 
H. L. .532. 

(.-) Chandless y. Priee, 3 Ves. 99. 
See Ward v. Bevil, 1 Y. & J. 512; 
Fxi). Wyneh, 5 De G. M. & G. 188. 
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estates inconsistent with the import of such words as words of 

hmitation, or if there be other sufficiently marked intention 

that they should take as purchasers, the rule will not apply ; 

and the limitation to the heirs or heirs of the body can operate 

only by way of a future trust or executory bequest of the term to 

them as purchasers (a). 

By analogy to the rule in Shelley's case, " If a man make a Lease for life 

lease for life to one, the remainder to his executors for twenty- ^gj, f„ execu- 

one years, the term for years shall vest in him : for even as t°''s ^°^ *«'™ 

/ -r L L °^ years, 

ancestor and heir are correlativa as to inheritance, (as if an estate 

for life be made to A. the remainder to B. in tail, the remainder 

to the right heirs of A., the fee vesteth in A. as it had been 

limited to him and his heirs), even so are the testators and the 

executors correlativa as to any chattel. And therefore if a lease 

for life be made to the testator, the remainder to his executors 

for years, the chattel shall vest in the lessee himself, as well as if 

it had been limited to him and his executors " (&). 

Where the beneficial interest in personal estate is limited to Gift by way 

one for life, and after his death to his " executors and adminis- °l ^^^^'"Jtors 

trators '' (c) ; or if chattels real be limited to one for life followed and adminis- 

by a limitation to his "legal personal representatives " (d) ; or " repre'senta- 

to his " jpersonal representatives " (e) ; or to his " legal repre- *'^^^" °^' 

sentatives " (/) ; or to his " representatives " (</) ; the estate for 

life will be enlarged into an absolute interest, the limitation 

being treated as analogous to a gift to the heirs after a gift for life 

in the case of freeholds (h). But as they are not technical words, 

or words of known legal import, they may be explained by the 

context and treated as words of purchase («'). And where the 

limitation is to the " next of kin " of the person to whom a life 

{a) Hodqmm v. Bussetj, 2 Atk. 89 ; i2 L. J. C. 498. See lie Dar.enpurt, 

Read v. Snell, 2 Atk. 642 ; Darley v. [1895] 1 Oh. 3«1 ; 64 L. J. C. 252. 

Men-tin, 13 C. B. 683. {d) Miiidiffe v. ]Vcstwood, 2 De G. & 

(J) Co. Lit. 54 b ; but see Cvanmer's Sm. 216 ; 17 L. J. G. 167. 

Case, 3 Leon. 20 ; Dyer, 309 a, wliere a (e) Alger v. Parvutt, L. R. 8 Bq. 328 ; 

distinction was made as to limitations He Besfs Settlement, L. E. 18 Eq. 6»6 ; 

in the above form by way of use, and it 43 L. J. C. 545, See Smith v. Barneiy, 

was held that the executor (if any) took 2 Coll. 72S. 

by purchase. The old cases upon the {/) Price v. Strange, 6 Madd. 159 ; 

construction of such limitations are Wing v. Wing, 34 L. T. 941. 

very contradictory ; they are collected (g) Appletim v. Rowley, L. E. 8 Eq. 

in Williams, Executors, 530. n. (It). 139; 38 L. J. C. 689;' ^e Ware, 4.5 

According to Dyer, C. J., in Cranmer's Ch. D. 269; 59 L. J. C. 717. See Re 

Case, " If land be leased to A. for life, Silrester, [1895] 1 Ch. 573 ; 64 L. J. C. 

the remainder for years to his heirs, 390. 

the remainder for years is in abeyance (7i) See ante, p. 248. 

until the death of the lessee, and then (J) King v. Cleareland, 4 De G. & J. 

it shall vest in the heir as a purchaser." 477 ; 28 L. J. C. 835 ; Re Grylls, L. E. 

[c) Att.-6en. v. Malldn, 2 Ph. 64; 6 Eq. 589 ; Briggsy. f/^rfojs, L. E. 7 Ch. 

Page v. Soper, 11 Ha. 321 ; 22 L. J. C. 376 ; 41 L. J. C. 519. 
1044 ; Wehh v. Sadler, L. E. 8 Ch. 419 ; 
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estate is given, his interest is not enlarged, but the persons 
answering that description at the date when the life estate ceases 
will be presumptively entitled (/c). 



Section II. Future Uses. 



-application of the rule in Shelley' i 



Future uses limited as remainders- 
case. 

Springing and shifting uses — examples of springing uses — examples of 
shifting uses. 

Resulting use until springing use trdies effect — construction of limitation 
to the use of the heirs of the body of the grantor — limitation to the 
use of the heirs of the body of another. 

Future use after preceding estate construed as a remainder if possible — 
limitation which cannot take effect as a remainder. 



Future uses 
limited as 
leuiainders. 



Application of 
the rule ia 
Shelley's case. 



Future uses limited by way of remainder expectant upon a 
particular estate are reduced by the statute of Uses into precisely 
the same position as common law limitations in the same terms, 
and are subject to the rules of the common law regulating 
remainders. Accordingly, in the limitation of uses a contingent 
remainder of freehold requires a particular vested estate of 
freehold to support it ; and it must vest before or at the 
determination of the particular estate (a). 

The rule in Shelley's case applies to limitations of the use by 
way of remainder to heirs or to heirs of the body, after a prior 
limitation of the use for a freehold estate to the ancestor, in the 
same manner as it applies to limitations of the freehold at 
common law (6). — And the rule in Slielley's case has an extended 
application to uses by reason that the ancestor may in certain 
cases take a particular estate of freehold by implication without 
express limitation (c). 

But the application of the rule is confined to future uses which 
are limited by way of remainder to arise upon the determination 
of the preceding estate, and is not extended to those uses, pre- 
sently to be noticed, which take effect in substitution of the prior 
use and not as remainders (d). 



{}/) Anderson v. Dawson, 15 Ves. 532. 
See Withy v. Manyles, 10 Gl. & F.215. 

[a) ChU'dleiyli's disc, 1 Co. 130 a ; 
Adams V. Sacaije, 2 Salk. 679. See Sug- 
den's note to Gilbert, Uses, 1G4 ; Bugden, 
Powers, 3-1 ; Fearue, Gont. Rem. 28i. 



{i) Bacon, Uses, 62, Rowe's ed. 
note («) ; Co. Lit. 319 b. See ante, 
p. 247. 

(c) Pibiis V. Mltford, 1 Veutr. 372. 
S>ts post, p. 254. 

(d) Fearne, Cunt. Rem. 276. 
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A limitation of the use may be made for a freehold estate to Spritigmganci 
commence in futuro, without any preceding limitation; also a ^^' '"'^ "' 
limitation of the use may be made to take effect in defeasance 
or substitution of a preceding limitation, and not by way of 
remainder expectant upon its determination. Such limitations 
of the freehold at common law were void as placicig the immediate 
freehold in abeyance, or as shifting the freehold without any act 
or ceremony ; but as limitations of the use they were valid 
before the statute, and by force of the statute are executed as 
legal estates (e). 

Uses of this kind are called springing or shifting uses : — The 
term sprinfiing uses being applicable to those that arise without 
any preceding limitation of the use ; — and the term shifting uses 
being applicable to those which take effect in substitution or 
defeasance of other uses previously limited (/). 



Examples of springing uses occur, — upon a bargain and sale 
to another after seven years (g), or after the death of the bar- 
gainor, or upon any other specified future event (h). — Also upon 
a covenant to stand seised to the use of another after the cove- 
nantor's death, or to the use of the heirs or heirs of the body of 
another after his death (i). 

So upon a conveyance operating to transfer the legal estate, 
with a declaration of the use to A. and his heirs after four years, 
or after the death of the grantor, or to the use of the heirs of A. 
after the death of A., such uses are good springing uses (k). But 
though the uses are deferred, the conveyance of the seisin to 
serve the uses must be immediate, because a freehold cannot be 
conveyed in futuro by any mode of conveyance operating only at 
common law(0- 



Examples ( 

springing 

uses. 



Examples of shifting uses occur, — if land be conveyed to the Examples of 
use of A. and his heirs, and if B. should pay him a certain sum, shifting uses. 
then to the use of B. and his heirs ; — or to the use of A. and his *^" payment 

or non-pay- 
heirs, and if he should not pay a certain sum of money to B. at ment of 

an> appointed time, then to the use of B. and his heirs; — the ™°°'^^' 



(e) Doe V. Whdttingham, 4 Taunt. 20 ; 
Due V. Priiiee, 20 L. J. C. P. 223. Bee 
1 Sanders, Uses, 141. 

{/) Sugden's note to Gilbert, Uses, 
p. 152 ; Sugden, Powers, 26. Springing 
or shifting uses, which are left to future 
appointment, are known as Powers, and 
are treated hereafter in a separate 
section ; see post, p. 269, 

{ff) Bacon, Uses, 63 ; Eowe's note ((), 



lb. 

(A) Osman v. Sheafe, 8 Lev. 370 ; 
PiirsoHs V. Mills, 2 KoU. Abr. 786. 

(i) Roe V. Tr/inmari; Willes, 682 ; Doe 
V. Whittingliam, i Taunt. 20. See 
Sanders, Uses, 142. 

(li) Daviesy. Speed, Salk. 675 ; Sanders,' 
Uses, 142, 144. 

(I) Sanders, Uses, 142. See aide, 
p. 91. 
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On marriage. 



On failure of 
issue. 



On succeeding 
to other 
estates, etc. 



uses limited to B. are good shifting uses, which arise and vest in 
defeasance of and substitution for the estate previously vested 
in A. (m). 

A common example of shifting uses occurs in marriage settle- 
ments, where the uses are declared to the settlor and his heirs 
until the marriage, and from and after the marriage to the uses 
of the settlement (n). 

Where the uses are declared to A. and his heirs, and in case of 
failure of his issue at his death, or if he should die without issue 
in the lifetime of B., or upon failure of his issue within any other 
definite period (not being too remote), then to other uses, the 
uses over are good shifting uses defeating the fee previously 
limited to A. But a limitation over upon the failure of issue of 
A. indefinitely would be void for remoteness, unless the limita- 
tion over could take effect as a remainder after the estate tail 
of A. (o). 

Where estates are limited in a settlement with a direction that 
in certain specified events, they shall cease and go over to the 
use of other persons ; as if the tenant in possession under the 
settlement shall become entitled or succeed to some other settled 
estate, or title (p) ; — or if he shall refuse or neglect to take the 
name and arms of the settlor (q) ; — or if he shall refuse or neglect 
to reside upon the estate (r) ; — the limitations over in all such 
cases operate by way of shifting uses (s). 



Resulting use 
until spring- 
ing use takes 
effect. 



Where a future use is limited as a springing use without any 
preceding limitation of the use, whether in a conveyance operating 
with or without transmutation of possession, then until the 
springing use takes effect, the use results to or remains in the 
grantor for an estate commensurate with his original estate, and 
not for a particular estate only. The springing use thus operates 
upon the resulting use in the same manner as a shifting use does 
upon the preceding limitation, and does not operate by way of 
remainder (i). And accordingly, where a man seised in fee by 



{in) Sanders, Uses, 119 ; Fearne, Cont. 
Rem. 274. 

(m) Hayes Conv. 55, n. (47) ; David- 
son, Conv. Vol. III., Part I., p. 271. See 
Chcjmian v. Bradley, 4 DeG. J. & S. 71. 

(()) Fitzgerald v. Leslie, 3 Bro. P. C. 
154 ; Dansey v. JDansey, 4 iM. & S. 61 ; 
Morgan f. 3Iorgan, L. R. 10 Eq. 99. 
See }w«i, Sect. V. " Rule against Per- 
petuities," p. 316. 

{l') Cope T. Delawarr (Earl), L. R. 
8 Oh, 982 ; 42 L. J. C. 870 ; Meyrick v. 
Mathias, L. R. 9 Ch. 237 ; 43 L. J. C. 
521 ; Law Union and Crown Insce. v. 



mil, [1902] A. C. 263 ; 71 L. J. C. 602. 

(-/) Due V. Y<ites, 5 B. & Aid. 544 ; Be 
Greenwood, [1903] 1 Ch. 749 ; Fearne, 
Cont. Rem. 254, n. (e). 

(r) See Johnson v. Foulds, L. R. 5 
Eq. 268 ; 37 L. J. C. 260. 

(.«) As to provisoes for cesser in such 
cases, see ante, p. 163. 

(f) 1 Hayes Conv. App. II. on the 
statute of Uses, 2, 465 ; Rowe's note (137) 
to Bacon, Uses, p. 63 ; X Sanders, Uses, 
143 ; Sugden's note to Gilbert, Uses, 
161 ; Sugdcn, Powers, 32. See ante, 
p. 83. 
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deed limits the use to the heirs of his body, without any express Limitation of 

preceding limitation, that does not create a springing use, but hetrs oE*the ^ 

gives the grantor a vested estate in tail (m). This decision has body of the 

sometimes been regarded as anomalous, but indeed it is a logical 

application of the foregoing rule, that the estate which results to 

the grantor is not a particular estate. For admitting that the 

words " heir of the body " primarily describe a jserson claiming 

under another in the chain of descent, and not by purchase {x), 

we have a limitation to a person who answers that description 

under the resulting use in fee simple to the grantor ; consequently 

the words are in this event redundant and inoperative. 

Upon a conveyance in fee to the use of the heirs of the body of Limitation of 
A. and for want of such issue to the heirs of A., it was held that heirs of the 
no such limitation of the use for life could be implied in favour body of A. 
of A., not being the grantor; that the limitation of the use to 
the heirs of the body of A. being limited in lyresenti and not after 
the death of A. was void ; and that the ultimate limitation of the 
use to arise after the indefinite failure of issue was void as being 
too remote (?/). 

Where a future use is limited after a preceding limitation of Limitation of 
the use, if the future limitation may take effect as a remainder, cons'truecfag 
it is to be so taken, and becomes subject, as a remainder, to the a remainder if 
rules of the common law ; and though in the event it fail as a 
remainder, it cannot be supported as a springing use {z) . Thus 
where a settlement was made to the use of A. for life with 
remainder to the use of the children living at the death of the 
survivor of A. and B., it was held that as, if A. survived, the 
children would have taken by way of remainder, the limitation 
must be construed as a remainder and not as a springing use, 
and therefore, as B. in fact survived, the limitation, being still 
in contingency when the particular estate determined by the 
death of A., failed altogether {a). 

(«,) Plius V. Mitford, 1 Vent. .^72 ; 77 L. J. C. 506, 

W'dU V. Palmer, 5 Burr. 2615. And see (a) Hole v. Eseott, 2 Keen, iH ; 4 

1 Sanders, Uses, 143. M. & Cr. 187 ; the marginal note in the 
(.c) See ante, p. 247. latter re[>ort does not state the limi- 
(y) Davies v. Sjieed, Show. P. C. 104 ; tations correctly. And see GoodtitU v. 

2 Salk. 675 ; 12 Mod. 38. The reports J?(7Z(«^?«h, Dougl.753, 75S ; Carmardim 
of this case are at variance and full of v. Canoardine, 1 Eden, 27 ; Fearne, 
errors, consequently the above statement Gout. Rem. 388. But in the case of 
of the decision is rather conjectural. Hole v. Eseott it was further decided 
See the remarks on this case in Sugden's that a power of appointing uses, after a 
Gilbert, Uses, 162 ; Sugden, Powers, 33 ; use limited for a particular estate, might 
1 Sanders, Uses, 144 ; Kowe's note (130) be well executed after the determination 
to Bacon on Uses. And see_poif, p. 316, of the particular estate, atid the uses 
" Eule against Perpetuities." would take effect as springing uses from 

(z) Sawes y. Haioes, 14 Ch. D. 614; the time of appointment, see 2)iist, 
White v. Summers, [1908] 2 Ch. 256 ; " Powers," p. 270. 
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Limitation 
for life of 
grantor im- 
plied from 
limitations of 
the use at his 
death. 



Future use 
which cannot 
take effect as 
remainder. 



Upon this principle where lands were conveyed in fee to the 
use of the grantor for a term of years, if he should so long live, 
with remainder to the heirs of his body, the limitation to the 
heirs of his body was held void, as being a contingent remainder 
to the person answering that description, without an estate of 
freehold to support it (h) ; for the express limitation of the use 
to the grantor for a term of years excluded the implication of an 
estate to him for his life. 

But where upon a conveyance in fee the uses were limited to 
A. for a term of years, if the grantor should so long live, and 
after the death of the grantor to the use of others for freehold 
estates, it was held that the grantor had an estate for life by 
implication, in order to support the future limitations of the 
freehold as remainders, there being nothing in the express 
limitation of the term of years to another person to prevent such 
implication (c). So where the uses were limited to A. for life 
with remainder to the heirs of the body of the grantor, it was 
held that the grantor took a vested estate tail in remainder, by an 
implied limitation of the use to him for life after the determina- 
tion of A.'s life estate (d). 

If the future use, though following a particular estate, be not 
limited by way of remainder, nor could take effect in any event 
as a remainder, as if the use be limited to A. for life, and after 
his death and one year or one day to the use of his children or 
the children of B., it seems that such future limitation, though 
void at common law, might operate effectually as a springing or 
shifting use (e). Such limitations are good by way of executory 
devise (/). 



{b) Adams v. Savage, 2 L. Eaym. 855 ; 
2 Salk. (580. Ituwiey v. Holland, 22 
Vin. Abr, 189. "In these cases it was 
solemnly decided that a use limited by 
way of remainder shall not be construed 
a springing use, although actually void 
in its creation if not so considered. 
Upon principle certainly it would seem 
that the limitations to the heirs of the 
body, in these cases, were good springing 
uses, unless indeed it be objected to 
them that they were limited j)er rerha 
de prcssenti.'''' Sugden's note to Gilbert, 
Uses, 167 ; see ib. pp. 35, 176 ; Sugden, 
Powers, 36, 42 ; Eowe's note (13U) to 



Bacon, Uses ; 1 Sanders, Uses, 147. 
And see ante, p. 236. 

(c) Penhaij v. Jiurrell, 2 Vern. 370 ; 
2 Freeman, 235, 258 ; cited and ex- 
plained in Sugden's note to Gilbert, 
Uses, 169 ; Sugden, Powers, 37. 

{d) Wills V. Palmer, 5 Burr. 2615 ; 
2 W. Bl. 687, explained in Fearne, Cont. 
Bern. 44. See ante, p. 2.')4. 

(e) See ante, p. 230 ; 4 Spence Eq. 
Jur. 482, adopting the opinion stated in 
Haves Convey. 120, 5th ed. 

("/) Fearne, Cont. Item. 398 ; 1 
Jarman, Wills, 823 ; post, p. 262. 
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Section III. Future Devises. 

Devises by way of remainder — application of the rule in Shelleifs case. 

Exeoatory devises. 

Executory devise not preceded by estate of freehold — examples— freehold 

subject to the executory devise passes to the heir or residuary devisee. 
Executory devise before determination of preceding estate — examples — 

effect in divesting preceding estate. 
Executory devise after determination of preceding estate. 
Alternative executory devises. 
Future devise construed as remainder, if possible — remainder or executory 

devise according to events at or after testator's death. 
Devise construed in favour of vesting — words of futurity referred to the 

possession rather than vesting — words of contingency referred to 

divesting rather than vesting — constructions restricting contingency 

— constructions extending contingency. 
Devise to children — to after-born children — future devise to children — 

child en reiitre sa mere — illegitimate children. 

Future estates and interests in land taking effect under the Eemainders 
power of disposition by will are either by way of remainder as jjevises*^™ ""^^ 
at common law or executory devise ; the latter having been 
defined as " a limitation by will of a future estate or interest in 
land, which cannot, consistently with the rules of law, take effect 
as a remainder " («). As will hereafter appear, one and the 
same limitation may, according to the circumstances, operate as 
a contingent remainder or an executory devise (&). 

A devise by way of remainder is regulated by the rules of Devise of re- 
common law. Accordingly, the devise of a contingent remainder "gguiated as 
must vest before or at the determination of the particular estate ; 
if it do not so vest, it fails altogether, and cannot afterwards be 
supported as an executory devise, unless saved by the Contingent 
Eemainders Act, 1877, 40 & 41 Vict. c. 33 (c) — thus, where a 
devise was made to A. for life, with remainder to B. for a term 
of years if he should so long live, and after the deaths of A. and 
B. to the heirs of the body of B., it was held that the devise over 
to the heirs of the body of B., being a contingent remainder, 
failed by the death of A. before B., by which event the preceding 
freehold estate was determined before the remainder had become 
vested {A). — So, where the devise was to A. for life and after his 

(a) Jarman, "Wills, 822 ; according to the power of disposition by will, see 

Fearne, Ex. Dev. 386, ■' an executory ante, p. 50. 
devise is such a. limitation of a future (i) deepest,]). 263. 

estate or interest in lands, as the law [c) White v. Summers, [1908] 2 Ch. 

admits in the case of a will, though 256 ; 77 L. J. C. 506. 
contrary to the rules of limitation in (fZ) Doe v. Morgan, 3 T. B. 763. See 

conveyances at common law." As to ante, p. 236. 

L.P.L. S 
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death to the children of A. who should attain twenty-one, it was 
held that the devise to the children failed upon the death of A., 
leaving a child who did not attain that age until afterwards (c) ; 
and that a devise over if there should be no such child, being also 
a contingent remainder, failed under the same circumstances (/). 

Application o£ The rule in Shelley's case applies to limitations of remainders 

^Shellm's™a.se *° heirs, or lieirs of the hody (or similar expressions), of a person 

to whom an estate of freehold is devised, in the same manner as 

if the limitations were contained in a conveyance at common 

law ; and for this purpose a will and a subsequent codicil are 

regarded as one instrument (.(/). Accordingly, where land was 

devised to A. for life, with remainder to his first and other sons 

successively in tail, with remainder to the heirsof A., and A. died 

in the lifetime of the testator, it was held that the devise of the 

ultimate remainder lapsed and his heir took nothing, the word 

heirs being used as a word of limitation and not of purchase {h). 

The rule has a wider scope in wills than in deeds, because in 

wills many words are capable of being used as equivalents 

of " heirs " or " heirs of the body," such as " issue," " children," 

and the like, to which, when so construed, the rule equally 

applies (i). Also in wills the limitation to the heirs of the body 

is sorhetimes implied, as on a devise to A. for life with a devise 

over upon failure of heirs of his body (/c). 

The rule does g^fj i\^q j-^jg (jges not apply to executory devises which are 

executory limited to take effect in substitution or independently of the 

devises. preceding estate, and not by way of remainder {I). 

The rule is ijij^g application of the rule in Shelley's case to wills is indepen- 

not depen- . . . 

dent upon dent of any expressions of intention which do not enter into and 

testator"^ ° affect the limitations upon which it operates. Intention rules 

and controls the separate limitations ; but it cannot prevent or 

reach the legal consequences resulting from the limitations used. 

Accordingly where the will is construed as intending an estate of 

freehold to the ancestor, with a subsequent devise to his heirs in 

succession according to the regular course of descent, whether 

general or special, the rule applies and the heirs take only by 

descent, for the devise to the heirs cannot otherwise take effect in 

(e) Itoliiies V. Pi-rscott, 33 I;. J. C. (/i) Doe \. Colyeai; U East, 548 ; 

26i. See \V!titc. y. Summers, [1908] 2 Guodritjht v. Wright, 1 P. Wms. 397; 

Ch. 256 ; 77 L. J. C. 506. Hodgson v. Ambrose, Dougl. 336. 

(/) Peroei-al v. Perceml, L. E. 9 Eq. (J) Due v. Iliicastle., 8 C. 13. 876. 

386. And sec ante, pp. 137 et seq. 

Qg) lliiycs V. Foorcie, 2 "W. Bl. CflS. (/.•) See ante, p. 135. 

See Doucjlas Menziex v. Umphelhij, {I) See jjost, p. 260 ; as is the case 

[1908] A. C. 22i ; 77 L. J. P. C. 64. with shitting uses, ante, p. 253. 
And see aiite, p. 247. 
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the course intended. And where the grounds for the application of Expressions 
the rule thus exist, no expression of an intention to exclude the estaie^oTthe ^ 
rule can prevail. Expressions to the effect that the ancestor shall ancestor. 
take for lite only, or for life and not otherwise, and the like, or 
express restrictions of his power of alienation, are immaterial as 
regards the application of the rule, and are inoperative to exclude 
it (hi)- 

If to a devise in remainder to the heirs there be added words Devise to the 
of limitation, as a devise to the heirs of the body and to the heirs words oE 
of the body of sucli heirs, or to the heirs of the body and to their limitation. 
heirs, or to the heirs of the body in tail, the superadded words of 
limitation will be treated as superfluous, and, so far as they are 
inconsistent with the course of descent imported by the prior 
words, will generally be rejected as repugnant, and do not 
exclude the application of the rule (n). 

So if the devise to the heirs be accompanied with words of With words of 
distribution or other expressions inconsistent with an estate by '^'^ ^ ^°°' 
descent, as a devise to the heirs or heirs of the body in equal 
shares, or as tenants in common, or in such shares as the ancestor 
shall appoint or the like, such expressions are rejected as repug- 
nant (o). 

But if it appear from the context of the will that in devising Devise to 
to the heir, or heirs of the body, the testator does not use those meaning ex- 
words in their technical meaning . of a succession of persons in plained by 
the regular course of descent, the rule has no application. Thus, 
it may appear from the will that they are used to mean children 
or sons only(p) ; — so a devise to the heirs of A., "as if she had 
continued sole and unmarried," excludes all the lineal issue {(]) ; — 
in such cases the conditions of the rule do not exist, and the 
persons designated by the word "heirs" take as devisees. 

If the devise over be to the " heir " or "heir of the body " in Devise to 
the singular number with words of limitation superadded ; — as to words o£ 
the heir and to the heirs of such heir (r), — to the heir male and limitation. 
to the heirs of such heir male (s),- — to the heir male and to the 
heirs male of the body of such heir male {t), — to the heir for 

(»() See Coulson v. Cotilson, 2 Atk. («) See ante, p. 136, and the cases 

24.5 ; 2 Stra. 1125 ; jjer Cockburn, C. J., there cited. 

Jordan V. Adams, 9 C. B. N. S. at (p) Jordan v. Adams, 9 C. B. X. S. 

p. 497; 'per Ld. Maonaghten, Van 483 ; see a«fe, pp. 136, 137. 

Grutten v. Foxwell, [1897] A. C. at {([) Urookiiiaii v. Smith, L. E. 7 Ex. 

p. 667; Fearne, Cont. Rem. 188—199. 271 ; 41 L. J. Ex. 114. 

And see ante, pp. 247, 248. (?•) Clark v. JDay, Moor, "jUS. 

(«) Roe V. Bedford, 4 M. & S. 362 ; (,s) WilUs y. Hiseox, 4 M.& Or. 197 ; 

Douglas v. Congreve, 1 Beav. .59; 4 Cliamierlayne y. Chamberlayne, Q E. & 

Bing. N. C. 1. And see pp. 135, 247, B. 625 ; 2.5 L. J. Q. B. 187, 357. 

and the cases there cited. (0 Archer's Case, 1 Co. 66. 

S 2 
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Executory de- 
vise. 



Executory de- 
vise not pre- 
ceded by 
estate of free- 
hold. 



Executory de- 
vise subject to 
term of years. 



B'reehold sub- 
ject to execu- 
tory devise 
passes to heir 
or residuary 
devisee. 



life (u) ; — in all these cases the word heir becomes a word of 
purchase and the rule does not apply. 

An executory devise being the limitation by will of a future 
estate or interest in land, which cannot take effect as a remainder, 
it follows that " every devise of a future interest, which is not pre- 
ceded by an estate of freehold created by the same will, or which, 
heiiig so preceded, is limited to take effect before or after and not at the 
expiration of such priorestate of freehold is an executory devise "(a;). 

Examples of executory devises not preceded by an estate of 
freehold occur ; — in a devise to A. to take effect six months after 
the death of the testator, or after the death of any other person 
living at the testator's death, — or a devise to A. when he shall 
attain the age of twenty-one years, such devises, though limiting 
a freehold to commence in future, are valid {y). 

The above devises are executory or future by the express 
terms of limitation ; but a devise may also be executory from the 
devisee not being ascertained, — as a devise to the children of A., 
A. having no child at the death of the testator, — or a devise to 
the heirs or heirs of the body of A. after the death of A. {z). 

The devise of a preceding estate not of freehold has no effect 
upon the construction or operation of an executory devise, which 
takes effect according to the terms of limitation, subject only to 
the term, if it be then existing. As a devise to A. for a term of 
years, if he shall so long live, and after his death to the heirs of 
the body of A. ; the limitation to the heirs, which would be void 
at common law as a contingent limitation without a vested free- 
hold estate to support it, is valid as an executory devise (a). 

Where there is an executory devise without any preceding 
disposition of the freehold, the inheritance descends to the heir, 
who will take the intermediate rents and profits until the 
executory devise takes effect if undisposed of (b) ; or it will pass 
under a residuary devise (c) . Where, however, real and personal 
estate is given together, the person entitled under an executory gift 



(it) W/iiteY. roir,H.% Com. 289. 

(.r) 1 Jarman, Wills, 822 ; see ante, 
p. 2.57. " Where a future interest with- 
out a preceding estate, or a contingent 
interest unsupported by any preceding 
freehold, or any estate after a preceding 
vested fee simple, is limited by devise ; 
such limitation, as it cannot be good 
as a remainder, may take effect as an 
executor}' devise," Fearne, Ex. Dev. 395. 

(y) See ante, p. .50 ; Fearne, Ex. Dev. 
395 ; 1 Jarman, Wills, 823 ; Voe v. 
Ilutton, 3 r.. & 1'. 6i3. 



(-) See ante, p. 235 ; Jarman, Wills, 
aitpra ; liogera v. Gibson, 1 Ves. sen. 485. 

{a) See nufe, p. 236 ; 1 Jarman, Wills, 
823 ; Gore v. Gere, 2 P. Wms. 28 ; 
JIarris v. Humes, 4 Burr. 2157 ; 1 Bl. 
643. The like limitation of a springing 
use is void, see inrie, p. 255. 

(i) Ilojifeins v. Hopkinx, Cas. t. Talb. 
44 ; Doe, v. Ilutton, 3 B. & P. 643 ; Doe 
V. Timhis, 1 B. & Aid. 530. 

(«) f-'tejihens v. Stt^iltens, Gas. t. Talb. 
228 ; Wealthy v. BosriUe. Cas. t. Talb. 
258 ; Boyers v. Gibson, 1 Ves. sen. 485. 
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takes the intermediate rents and profits of the real estate upon 
becoming entitled in possession (d). 

Examples of executory devises preceded by a devise of the Executory de- 
freehold, but taking effect before the expiration of the preceding p'recediLg ' ^ 
estate and therefore divesting that estate, occur : — ^upon a devise estate, 
to A. and his heirs, with a devise over if he die under twenty- 
one (e), — upon a devise to A. and his heirs, with a devise over if Devise over 
he die under twenty-one, or any other age, and without issue ; JJ^aer 21, and 
or with a devise over upon death under a given age, or without without issue. 

issue, in which case the word " or " is construed to mean Revise over 

upon taiiure 
" and " (/), — or upon a devise to A. and his heirs, with a devise of issue. 

over if he die without issue living at his death, or if his issue fail 

within any other definite time, not being too remote (g). 

So upon a devise to A. for life, or in tail, with a clause or Devises with 
proviso that in case A. shall become entitled to a certain other ciausT^ 
settled estate (/*), — or in case A. shall neglect to take the name 
and arms of the testator (i), — or in case he shall neglect to reside 
upon the land, or the like, the estate shall go over to B.{k), — 
the estate then shifts upon the event specified by executory 
devise. 

The devises over in the above cases are good executory devises. Effect in 
though limitations thus operating to defeat and shift the pre- ceding^fstatt 
ceding freehold are void in conveyances at common law (i). The 
only difference between these executory devises and those before 
mentioned as not preceded by an estate of freehold, is " that in 
one case the property shifts, on the happening of the contingency, 
from the prior devisee, and in the other, from the heir of the 
testator, to the devisee of the executory interest " ym). 

The preceding estate is divested by the executory devise only Divesting pre- 
to the extent of the estate thereby limited. Thus, if a devise be peeing estate 

■^ ' m part only. 

(rZ) Gemry v. Fitzgerald, Jac. 468 ; (]i) See Munyjjeniii/ v. Bevbiq, 2 

AcUers v. P'hipjjs, 3 01. & F. 6B5 ; Re De G. M. & G. 145 ; 22 L. J. C. 313 ; 

Burton's Will, [1892] 2 Ch. 38 ; 61 Hai-rhoii v. Bnind, 2 De G. M. & G. 

L. J. C. 702. 190 ; 22 L. J. C. 322. And see Meijricli, 

(«) Stephens v. Stephens, Gas. t. Talb. v. Laios, L. E. 9 Ch. 237 ; 43 L. J. C. 

22s. As to a devise to A. and his heirs, 521. 

with a devise over " if he die," see _?w«i, Q') Lang dale (Lady) v. Briggs, 8 

p. 266. De G. M. & G. 391 ; 26 L. J. C'. 27 ; 

( /■) Right v. Day, 16 East, 67 ; Blag nice v. Bradshaw, 4 Drew. 230. 

Fairjield v. Morqan, 2 Bos. & P. N. K. See Re Catt's Trust, 2 H. & M. 46 ; 33 

38 ; Grey v. Pearson, 6 H. L. C. 61 ; 26 L. J. C. 495. 

L. J. C. 473. And see Mortimer v. (Ic) Lttniie v. Dunne, 7 Be G. U.k G. 

Hartley, 6 Ex. 47 ; S. C.3 De G. & Sm. 207. See Doe v. Clarke, S East, 185 ; 

316. .Partridge v. Partridge, [1894] 1 Ch. 

C?) Porter v. Bradley, 3 T. E. 143 ; 351 ; 63 L. J. C. 122. 

Doe V. WMer, 1 B. & A. 713 ; Doe v. [l) See ante, p. 33. 

Frost, 3 B. & A. 546. See Doe v. Spratt, {ni) 1 Jarman, Wills, 824. 
5 B. & Ad. 731 ; and see post, p. 324. 
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Substitution 
of less estate. 
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failing in 
effect. 



Effect of de- 
vise over as 
conditional 
limitation of 
preceding 
estate. 



made in fee, with a devise over in a certain event to another for 
Hfe, the prior devise is divested only to the extent of the life 
estate ; but if the executory devise for life were limited to the 
same devisee to whom the fee is originally given, it would seem 
to be intended and to be construed as divesting the fee altogether 
and substituting a life estate, as where a testator devised to his 
daughter in fee, and that if she married without the consent of a, 
certain person, she should have an estate for life only ((()• 

If the executory devise fail of taking effect or be or become 
void from any cause, as where the objects of such devise never 
come into existence, or where the event upon which it is limited 
to arise is too remote, or in fact never happens, or is or becomes 
impossible, the preceding estate continues according to its 
original limitation or destination (o) ; but if the executory devise 
fail by lapse, or death of the object before the testator, all other 
conditions having been satisfied, the estate passes to the heir or 
residuary devisee {p). 

A devise over limited to take effect in a sj)ecified event may 
operate by construction as a conditional limitation of the pre- 
ceding estate determining it in the event specified, though it 
fail in effect in carrying the estate over by way of executory 
devise (q). 



Executory 
devise after 
determination 
of preceding 
estate. 



Alternative 
executory 

devises. 



A devise of a future estate limited to take effect after the 
determination of a preceding estate may operate effectually as an 
executory devise ; — thus upon a devise to A. for life, and after 
his death cmd one day (or any other period of time) to B., or to 
the children of B., the devise to B. or his children is a good 
executory devise, though such a limitation would be void at 
common law. A devise to A. for life and after his death to the 
children of B., B. as yet having no child, would be a contingent 
remainder. — The freehold, with the intermediate rents and 
profits, after the determination of the preceding estate until the 
executory devise takes effect, vests in the residuary devisee, if 
any, or if not, in the heir (;■)• 

Several executory devises, though including the whole interest, 
may be made by way of alternative limitations, so that any one of 



(ft) 1 Jarman, Wills, S2i rt srq. ; 
Wrif/ht V. Wright, 1 Ves. sen. 4UD. 

(o) Jarltson v. jS'olle, 2 Keen, 590 ; 
Gatenljy v. 2Ln-<jan. 1 (J. B. D. 685. 

(j9) Tiirlnclt V. Tarhucli, i L. J. N. S. 
Ch. 121) ; O'Mahiinri/ v. Jlurdett, L. 1^. 
7 H. i.. 388. Kee Jlroohnaii v. Smith, 
L. R. 7 Ex. 271 ; 41 L. J. Ex. 114. 



((f) Due V. Eyre, 5 C. B. 713 ; Rohin- 
so/t V. )\'iMi(l, 27 L. J. C. 72G ; Ilurst v. 
Ilin-st, 21 Oh. D. 278. 

(?■) Stephens v. Strphem, Cas. t. Talb. 
228; Jle Wriijhtson, [1904] 2 Ch. 93; 
73 L. J. C. 742. See ante, p. 33. See 
as to springing uses arising after a pre- 
ceding estate, ante, p. 256. 
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them may take effect if the others precedmg it fail ; but upon 
one of such executory hmitations taking effect and vesting the 
whole interest indefeasibly, then all the subsequent limitations 
become void and inoperative (s). The limitations may operate 
as a remainder, vested or contingent, in one alternative, and as 
an executory devise in the other (t) . 

Devises of future estates are construed as remainders, if they Future devise 
are capable of that construction, and not as executory devises ; '^°'^''*!j^?'^.^[j 
and when so construed are consequently liable to fail by the capable, 
determination of the preceding freehold before they become 
vested (».). 

Thus, if there be a devise to A. in tail with a devise over, if he Devise to A. 
die ^Yithout leaving issue at his death, or upon failure of his issue c^^^^fgeoTer on 
within other definite time, the devise over is a contingent death witiiout 



issue. 



remainder, and not an executory devise, because the event on 
which it depends, namely, the failure of issue, determines the 
jDrior estate tail (x). — Upon a like principle, upon a devise to A. 
and to his heirs, with a devise over upon the failure of issue of 
A. indefinitelj', the devise to A. is restricted to an estate tail, and 
the devise over takes effect as a remainder, and not by way of 
executory devise, for as such, being postponed until an indefinite 
failure of issue, it would be void for remoteness (y). So in the 
case of a devise to A. for life, with a devise over upon the failure 
of issue of A. indefinitely, A. takes an estate tail by implication, 
and the devise over is a remainder (z). 

In accordance with this rule of construction, where a devise To A. in tail 
was made to A. and to the heirs of his body, and "if he die " over if he die. 
then over, the devise over was read as " if he die without issue," 
and was construed to be a remainder expectant upon the estate 
tail (a). 

As a will takes effect from the death of the testator a devise. Remainder or 

,.,-, ■ i-i. -11 J i_ executory de- 

which in terms is a contingent remainder, by reason of events vise according 

to events at 

(-0 Fearne, Ex. Dev. 514, and the (//) See ante, p. 'tis ; j/ost, p. $23. or after 

cases there cited ; see Butler's note, ib.; (.-) See ajite, p. 235 ; as to what ex- testators 

Stej)Iiens v. Stejihens, Cas. t. Talb. 228. pressions in a will import an indefinite death. 

(t) See EfersY. ChuUix, 7 R.lj.C. 531; failure of issue, and the efiect of the 

29 L. J. Q. B. 121 ; Doe v. Fonnereau, statute 1 Vict. c. 26, s. 29, in restricting 

Dougl. 487 ; Doe v. Howell, 10 B. & C. such expressions, see ante, \>. VA'.). 
191. (a) Anon., 1 And. 33 ; Spuldinrj v. 

(u) Purefoy v. Rogers, 2 Wms. Sjjald'nuj, Cro. Car. 185 ; Due v. Dacre, 

Saund. at p. 781; and see cases col- 1 Bos. & P. 250, affd. nom. Z)acce v. iJof, 

lected ib. n. (9). See also i^oe v. Owens, 8 T. R. 112. AnA&ee Eastwood ^.hocU- 

1 B. & Ad. 318 ; Re Ashforth, [1905] 1 wood, L. E. 3 Kq. 487 ; 36 L. J. C. 573, 

Ch. 535 ; 74 L. J. C. 361. The same and cases there cited. As to a devise 

ruie applies to future uses, see ante, to A. and his heirs, and if he die or in 

p. 255. case of his death, then over, see jiost, 

(») See ante, p. 235. p. 265. 
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occurring in the lifetime of the testator since the date of the will, 
may become in the result an executory devise. — Thus upon a 
devise to A. for life with a devise over after his death to the 
children of B., the devise over is a contingent remainder whilst 

A. lives, and until B. has a child ; but if A. die in the lifetime of 
the testator, and B. have no child at the death of the testator 
when the will takes effect, the devise is executory to his future 
children, as if originally limited to them without the preceding 
estate. And conversely, a limitation in a will which at the time 
of making it could only have operated by way of executory 
devise, may by change of circumstances in the testator's lifetime 
operate at his death so as to give a vested estate in possession, 
or a vested remainder, or a contingent remainder (6). — Also " a 
change of circumstances after the testator's death, may change 
the character of a particular limitation, and make it operate at 
one time as a remainder, at another as an executory devise ; and 
e converso at one time as an executory devise, at another as a 
remainder." But a limitation which has once operated as a 
remainder can never, after the death of the testator, be changed 
into an executory devise (c). 

Upon the general principle of construction in favour of vesting 
estates, words of futurity are referred to the time of possession 
rather than to the vesting in interest, — thus a devise to A. until 

B. shall attain twenty-one, and ichen B. attains that age, or at or 
from or after attaining that age to B. in fee, is construed as 
giving B. an immediately vested estate subject to the term of 
years in A. ; and not as an executory devise upon his attaining 
twenty-one, which would be the construction if the devise to him 
stood alone without the prior interest ; and consequently if he 
die before attaining that age the fee descends to his heir (d). 

So, a devise after payment of debts is not executory or future 
until the debts are paid, but gives an immediately vested interest, 
subject to a charge created for the amount of the debts (e). 

Upon the same general principle of construction, words of con- 
tingency are referred to the divesting of the estate rather than 



{h) Hopkins v. Hopliins, Cas. t. Talb. 
44 ; 1 Atli. .581 ; Boe. Y. Boarh, 5 M. & 
S. 482. See per ICenyon, C. J., in Due 
V. M,iir/,i,i, 3 T. R. 765. 

(f) Ilii/ihiiis V. Huphins, Cas. t. Talb. 
44 ; 1 Atl;. 5S1 ; Mugr/ v. Mm/g, 1 Mer. 
654 ; Due v. Howell^ 10 B. & C. 191 ; 
White V. Summers, [1908] 1 Ch. 256 ; 
77 L. J. C. 506. 

(rf) Jjimisfon's Case, 3 Co. 19 ; Tud. 
L. C. Conv. 427. 



(e) Carter v. Sarnardixton, 1 V. Wms. 
505 ; and see cases ante, p. 155, n. {d). 
Upon a devise in fee for payment of 
debts, with a devise over to another 
when the debts are paid, the devite over 
seems to be executory, at least as to the 
legal estate ; and as to whether it may 
not infringe the rule against perpetuities, 
see Lewis on Perpetuities, c. xxx. Date- 
man V. IIotcliMn, 10 Beav. 426. 
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lo the vesting, and are construed as conditions subsequent rather 
than precedent. Accordingly a devise to A. i/or ivheii he shall 
a,tfcain a given age, followed by a devise over in case he die under 
that age, is construed as giving an immediate vested estate, 
subject to be divested by the executory devise over taking effect; 
and not as an executory devise upon his attaining that age, the 
words of contingency being restricted to the event of the devise 
over taking effect (/). 

Bat this construction yields to other expressions in the will of 
an intention that the estate shall not be vested. And where the 
contingency enters into the description of the devisee, the devise 
may be necessarily contingent and executory ; as if it be to such 
child or children of A. as shall attain twenty-one, or to the 
children iclio shall attain twenty-one, only such person or persons 
can take as eventually answer to the description (g). 

An executory devise is construed strictly, relatively to the Constructions 
preceding estate, or against divesting it. — The following rules contingeifcy 
seem to be founded in great measure upon this principle of con- 
struction. Upon a devise to A. in fee simple in possession, and Devise to a. 
" if he die " or " in case of his death " to B., the devise over is JiVdTe, tos!^ 
restricted to death in the lifetime of the testator, in order to 
satisfy the expression of contingency, and if A. survive the 
testator his estate is absolute (li). 

If the devise be to A. for life only, and if he die to B., To A. for life 
the devise to B. is a vested remainder after the life estate of A., ^f^hedfe'toB. 
and is not restricted to the death of A. in the lifetime of the 
testator (i). — And if the devise be to A. in tail and " if he die " 
to B., the words " without issue " are supplied, and the devise to 
B. is a vested remainder expectant upon the estate tail (/c). 

If the event of death is coupled with an express contingency To A. and if 
as " if A. die without leaving a child," no presumption is required lelvlnjchild. 
to satisfy the contingent expression, and it would be an unne- 
cessary restriction of the words of the will to construe the condition 
with reference only to the death of the testator ; the devise over 

(/) See ante, p. 178, n. (k), p. 179, 357 ; 21 L. J. C. 32i. See Itandjield v. 

■n. (?/). Baiidfield, 8 H. L. C. 225. 

((/) Festinj V. Allen, 12 M. & W.279 ; (/)'See Hodgsiin v. Anilji-use, 1 Dougl. 

13 L. J. Ex. 7-1 ; White ¥. Summers, 837 ; Demt v. Bac/shuiu, 6 T. K. 512 ; 

[1908] 2 Gh. 256; 77 L. J. G. 506. Doe -v. Ji'wart, G A. & E. 636 ; White v. 

Fnce V. Hall, L. E. 5 Eq. 399 ; 37 Summers, [1908] 2 Cli. 256 ; 77 L. J. G. 

L. J. 0. 191, a devise to the children of 506. A devise lo A., without words oE 

B. , " if he leave any him sarviving, but limilation, and in case of his death to 

in case he leave no child him surviving" B., before the Wills Act, had the same 

then over, held to be contingent to such construction. See ante, p. 146. 
children as survived. (/«) Anon., 1 And. 33; Sjjaldhig v. 

^ (Jb) Edwards v. Edicards, 15 Beav. S^mldiTig, Cro. Car. 185. 
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upon such contingency takes effect upon the death of A. without 
leaving a child, whenever that event may happen (1). 

If the devise to A. be limited to take effect at a future time or 
event, as if he shall attain a certain age, with a devise over in 
case of his death, or in case of his death without leaving children, 
or leaving children, or the like, the devise over is restricted to his 
death before the time or event specified for the devise to A. to 
take effect (vi). "Upon the same principle where a testator 
devised to such of his daughters as should attain twenty-one or 
many, with a proviso that on the marriage of any daughter, 
a moietj' of her share should be settled upon her and her 
children, the proviso was construed to apply only on marriage 
before twenty-one and on attaining twenty-one the shares 
vested absolutely (h) • — A devise to A. in remainder expectant 
upon a preceding estate for life or other particular estate, with 
a devise over in case of his death, or in case of his death without 
leaving children or issue or the like ; the gift over takes effect 
upon the happening of the contingency, whether before or after 
the determination of the jpreceding estate (o). 

Upon the same principle of construction against divesting a 
prior vested estate, (applied especially in favour of provisions for 
children,) where a devise is made to children absolutely or with- 
out reference to surviving the parent, Avith a devise over upon the 
death of the parent " without leaving children," the devise over 
is restricted to the case of death " without having had children," 
in order that the estates limited to the children may not be 
divested, where the context admits of this construction (ji). 



Constructions 

extending 

contingency. 

Devise over 
on death of 
childien 
under 21 ex- 
tended to case 
of no children. 



On the other hand, executory devises are sometimes extended 
to include events manifestly within the meaning though not 
within the expressions of the will as to the contingency upon 
which they are to take effect. — Thus, upon a devise to children 
with a devise over in case all such children should die under 
twenty-one, is extended impliedly to the case of there being no 
children [q). — So, a devise over in case of a prior devisee having 



(Z) Edwards v. JCdwiird^, 15 Beav. 
357 ■; A'he v. Mse, L. E. 13 Eq. l!)(i ; 
41 L. J. 0. 213 ; O'JIahoneij v. JJvrdeft, 
h. B. 7 H. L. 388 ; Ingram v. ISotitte.n, 
L. R. 7 H. L. 108. 

(«0 Home V. Pillans, 2 Jl. & K. 15 ; 
Clarh V. Henry, L. E. G Ch. 588. See 
Re Srhnadhiirst, [1902] 2 Ch. 234 ; 71 
L. J. C. 454. 

(») lie Bowliiufs Trusts, L. E. 14 Eq. 
4G3. 

(y) O'Mahoney v. Burdett, L. E. 7 



H. L. 388 ; Ingram v. Smitten, L. E. 
7 H. L. 40S ; lie Sc/inad/nirst, [1902] 2 
Ch. 234 ; 71 L. J. C. 454. 

(^J) ]V/iite V. Hill, L. R. 4 Eq. 265, 
and oases tliere cited ; Brown's Trusts, 
L. E. IC, Eq. 239 ; 42 L. J. C. 84. See 
lie Ball, 40 Ch. D. 11 ; 58 L. J. C. 232. 

C</) Meadows v. Parry. 1 V. &B. 124 ; 
Jlavkmnon v. Sewell, 5 Sim. 78 ; 2 My. 

6 K. 202. Bee Eccrs v. CluiUis, 

7 H. L. C. 531 ; 29 L. J. Q. B. 121 ; 
Be Benee, [1891] 3 Ch. 242. 
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but one child was held to extend to the case of not having any 
child (r). — But upon a devise over in case of the death of all of 
children under twenty-one, where there was a child at the date 
of the will who lived to attain twenty-one but died before the 
testator, it was held that the devise over must be taken 
according to the terms of the will and therefore never took 
effect (.9) . 

Upon the same principle of construction in favour of vested Devise to 
estates, a devise to the children of A. or to all the children of A., ° " 
without any preceding estate, or postponement of possession, 
prima facie vests in the children living at the death of the testator 
only, to the exclusion of after-born children (t) ; but if there are 
no children in existence at the testator's death the devise is taken 
to be executory to all after-born children (u). — If the terms of the To children ^^ 
devise be to all the children " to be born," or " to be begotten," etc. 
it extends priind facie to after-born children {x). At the same 
time such words, and even the expression " hereafter to be born 
or begotten," do not exclude children born before the testator's 
death, or even before the date of the will (?/). 

A future devise to children, whether by way of remainder or Fature devise 
executory devise, includes all who are in existence at the period 
of possession ; as upon a devise to A. for life and after his decease 
to the children of A. or to the children of B., the children living 
at the death of the testator take vested estates, subject to divesting 
pro tanto as others come into existence in the lifetime of A. (z). 
The rule extends to grandchildren, brothers, cousins, and other 
classes of relations, and the objects are finally ascertained at the 
period of possession or distribution ; but it does not apply to a 
devise to " relations " indefinitely, without restriction to a 
class (a). — If there are no children in existence at the period of 
possession, the devise extends to all after-born children, unless it 
must be taken as a legal contingent remainder, in which case it 
would fail upon the determination of the particular estate (f)). 
— If the devise be subject merely to a term of years or to a charge 

()■) Murray v. Jone.i, 3 V. & B. 313. (a?) 3Icit/g v. 3fof/i/, 1 Mer. 654 ; Doe 

(s) Brnokman v. Sinith,.L. K. 7 Ex. v. IlallM, 1 M. & S. 12-1; Loeke v. 

271 ; 41 L. J. Ex. 114. Dunlnj), 39 Ch. D. 387 ; 67 L. J. C. 

(0 ShigUton v. Gilbert, 1 Cox, Ch. 68 ; 1010. 

1 Bro. G. C. 542, n. ; Scott v. llu ncood , (y) Hehllethwuite v. Caiiwriffht, Cas. 

5 Madd. 332 ; Moffg v. jVoi/f/, 1 Mer. t. Talb. 31. See JRe Fichu/s Trusts, 1 

654. See Whith-ead v. St. John [Lord), J. & H. 389. 

10 Ves. 152. (.-) Sen ante, p. 240. 

(a) Shepherd v. Inf/ram, Amblei',448. («) Baldwin v. liogers, 3 D. i\I. & G. 

See note to Weld v. Bradbury, 2 Vern. 649 ; 22 L. J. C. 665. 

705 ; Harris v. Lloyd, Turn. & Euss. (i) Chapman v. Blisset, Cas. t. Talb. 

310. 145. See ante, p. 237. 
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Devise to A. 
and his 
ohildren. 



Child en 
•ventre sa mei\ 
capable of 
taking. 



Devise to ille- 
gitimate chil- 
dren. 



it is considered as immediate, and therefore does not let in after- 
born children (c). 

Upon the same principle a devise to A. and his children, prima 
facie, is a gift to A. and all his children, including those, if any, 
born after the death of the testator {d). — If no children are then 
in existence, it is construed as an estate tail, in order that children 
may participate, according to the rule in Wild's case (e). — But 
the context of the will may require a devise to A. and to his 
children, he having no children at the testator's death, to be 
construed as giving a life estate to A. with remainder to his 
children (/). 

A child en ventre sa mere, who is afterwards born, is considered 
as existing for the purpose of taking by devise ; and will take 
under a devise to children " born " or " living " at the death of 
the testator or of the parent, or at any other stated period (g). 

A devise to children prima facie means legitimate children ; 
but it may appear from the express terms or the context of the 
will, or from the circumstances to which it is applied, to mean or 
to include illegitimate children, and persons answering to the 
description intended may take under it(/t). 

An illegitimate child cannot be designated by relation to the 
father, except as the reputed child, because no inquiry into the fact 
of paternity is legally admissible. The reputed relationship is a 
distinct matter of fact capable of being admitted by the father or 
otherwise established. Such child may be well designated by 
relation to the mother, and the maternity established by evidence. 
A gift by deed to future illegitimate children is, it seems, void as 
involving the illegal condition precedent of illicit cohabitation of 
the parents. So a devise to future illegitimate children of 
another person, at least as to such as are born after the death of 
the testator. But a devise to all the testator's illegitimate 
children or reputed children is good as to all persons answering 
such description at the death of the testator, though born after 
the date of the will (i). 



(c) Sinr/leton v. Gilbert, 1 Cox, 68 ; 1 
lira. C. C. .542, II. 

(d) Dates v. Jaclison, 2 Stra. 1172. 

(e) WiltVs Case, 6 Co. 17 a ; Tud. 
L. C. Conv. 361. 

(/) Kes. in Wild's Case, 6 Co. 17 a ; 
Tud. L. C. Conv. 361 and notes. 

(fl) Doe V. Clarke, 2 H. Bl. 399. See 
Viilar V. ailbei/, [1907J A. C. 139 ; 76 
L. J. C. 339 ; lie Salaman, [1908J 1 Ch. 
4 ; 77 L. J. C. 60. 

(h) Hill T. Crook, L. E. 6 H. L. 265 ; 



42 L. J. C. 702 ; Borin v. Dorin. L. R. 
7 H. L. 568 ; 45 L. J. C. 652 ; Re 
Horner, 37 Ch. D. 695 ; 57 L. J. C. 291 ; 
lie Harrison, [1894] 1 Ch. 561 ; 63 
L. J. C. 385. 

(0 Gordon v. Gordon, 1 Mer. 141 ; 
Oreleston v. Fullalore, L. 11. 9 Ch. 147 ; 

43 L. J. C. 297 ; Doriii v. Borin, L. R. 
7 H. L. 568 ; He HastieKv Triists, 35 
Ch. D. 728 ; Ite Froglet), [19051 P. 137 ; 
74 L. J. P. 72 ; Re Loeeland, [^1906] 1 
Ch. 542 ; 75 L, J. C. 314. 
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Section IV. Powees. 

§ 1. Powers distinguished. 

§§ 1. As to their source and operation. 

2. Tn connection with estates. 

3. As to the objects. 

§ 2. Construction o£ powers as to the estates to be appointed and priority 

o£ operation. 
§ 3. Execution of powers. 
§§ 1. Time of execution. 

2. Form and conditions of execution. 

3. Construction and operation of instrument of execution. 

4. Execution in excess of power. 
§ 4. Equitable jurisdiction over powers. 

§§1. Jurisdiction in aid of execution. 

2. Jurisdiction to set aside or control execution 

The extensive subject of powers is with difficulty compressed 
into the space here allotted ; but it is not the purpose of the 
present work to do more than digest the principal heads of the 
subject, which has been done in the order given above. The 
last edition of Lord St. Leonards' book on Powers is generally 
referred to throughout this section as sufficient authority for 
most of the propositions, supplemented by a reference to the 
leading cases and the more recent decisions. 



§ 1. Powers distingtjished. 
§§ 1. as to their souece and operation. 

Power of appointing uses — power of revocation. 

Uses appointed take effect as if inserted in the original instrument — uses 

appointed upon a use — uses appointed in remainder — application of 

the rule in Shelley's case — of the rule against pei'petuities. 
Uses vested in default of appointment. 

Powers created by will — at common law and under the Statute of Uses. 
Power to executors or trustees to sell — distinction between power and 

trust to sell — implied power in executors — statutory power in 

executors or trustees. 
Powers to lease, sell, charge, etc. — powers operating upon the beneficial 

interests — powers operating upon the subject of property. 

Future uses may be completely declared as to the time of powers of ap- 
vesting, the event on which they are to arise, the persons to take pointing uses. 
and the estates to be taken, by the instrument raising the uses ; 
or they may be reserved[for future' declaration, as to all or some 
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Power of re- 
vocation. 



of these particulars, by a person to whom authority is given by 
the instrument for that purpose, and who is then said to have a 
power of appointing the uses, or power of ap-pointment (a). 

The power necessarily operates to displace or revoke the uses 
previously vested, whether declared in the instrument or result- 
ing by operation of law ; it is therefore sometimes called a power 
of revocation and neiv appointment, and is sometimes expressly 
created in that form. The revocation, however, is implied in the 
appointment, to the extent to which the appointment of new 
uses is authorised {h). 



Uses ap- 
pointed take 
effect as it 
inserted in the 
original in- 
strument. 



Uses ap- 
pointed upon 
a use, not 
executed by 
the statute. 



Uses ap- 
pointed as 
remainders. 



The uses appointed take effect, from the time of appointment, 
in the same manner and subject to the same rules, as uses 
expressly declared and limited in the instrument creating the 
power ; and they may, for most purposes, be read as if inserted 
therein in place of the power (c). 

Consequently, the uses appointed under a power will not be 
executed by the statute as legal estates, unless there be a seisin 
commensurate with such uses (rf) ; nor if, when combined with 
the limitations in the deed, they apj)ear to be uses limited upon 
a use ; as where the conveyance is made to and to the use of A. 
to such uses as he or any other shall appoint ; for in such case 
the uses appointed are beyond the ojperation of the statute, 
though they may be effectual as trusts in equity (e). So also if, 
under a power well created to appoint uses, the appointment be 
made to A. to the use of B., the statute executes the use in A., 
and the limitation to B. can only operate as a trust (/). 

Uses appointed, if they take effect as remainders after a par- 
ticular estate in the use declared in the original instrument, are 
subject to the rules concerning remainders, and if contingent 
are liable to fail by the determination of the particular estate 
before they become vested {g). — But the power of appointing 
uses after a particular estate, before any appointment is made, 
is not equivalent to a remainder in this respect, and it may 



(«) See ante, p. 88 : " This sort of 
power is a mode, which the owner of 
the estate reserves to himself, or gives 
to another person, through the medium 
of the Statute of Uses, of raising and 
passing an estate." Per Eldon, L. C, 
10 Ves. 266, Jilaundn'U v. Miniiuh'ell. 

(h) Butler's note to Go. Lit. 272 «, 
A'll. 1 ; 1 Sanders, Uses, 160 ; Sugden, 
Powers, 200; Co. Lit. 237 „. A deed 
of appointment will be construed in 
law, first as a revocation and cesxer of 
the ancient uses, and then a limitation 
or raising of the new : Diggers Case, 1 



Co. 171 h. So a power of revocation 
reserved in a settlement to the settlor 
leaves him the power of appointing new 
uses : Sugden, Powers, 371. See post, 
p. 2!)8. 

(p) 2 Sugden, Powers, 470. 

((/) Sugdcu, Powers, llll. See ante, 

p. yi. 

(e) Sugden, Powers, 149. See ante, 
p. 93. 

(/) Sugden, Powers, 190, 4.57. 

(V/) Sugden, Powers, 470. See aide, 
p. 237. 
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subsist and be well executed notwithstanding the particular 
•estate has determined. Thus where land was settled to the use 
of A. for life, with remainder to the children of A. as A. and B. 
jointly, or as the survivor, should appoint, and A. died, it was 
held that the power of appointment in B. the survivor was well 
created, and that the uses afterwards appointed under it were 
valid and operated as springing uses (/*). 

Limitations of the use in the original instrument, and limita- Rule in Men- 
tions appointed under a power contained in the same instrument, p'ifed°to Ipf' 
may unite under the rule in Shelley's case, although, as a general pointed uses. 
rule, limitations contained in different instruments cannot unite 
nnder that rule. Thus, if land be limited to the use of A. for 
life, and after his death to such uses as B. shall appoint, and B. 
during A.'s life appoints to the heirs or to the heirs of the body 
of A., the limitation under the appointment is construed as if 
inserted in place of the power in the instrument creating it, and 
according to the rule in Shelley's case gives A. the inheritance 
in fee or in tail. So conversely, with a limitation to the heirs or 
heirs of the body in the original instrument and a limitation 
for life subsequently appointed under a power created by the 
same instrument (i). 

Also, the rule against perpetuities applies to the appointed Rule against 
uses, and the time for such uses to take effect is, in general, 
computed as if they had been inserted in the instrument creating 
the power (k). 

The uses of a conveyance may be expressly limited and Uses vested in 
declared in default of and until an appointment is made under a poiutment. 
power given by the deed ; and, if not expressly limited and 
declared, they will result to the grantor. The uses, whether 
expressly declared or resulting, are executed by the statute and 
become vested estates, but subject to be revoked and divested by 
the uses appointed under the power, which operate, when they 
arise, as shifting uses in substitution of the preceding estates [l). 

Powers may be created by will in the form of a common law Powers 
authority operating directly upon the legal estate to appoint and wi^t—opei-at- 

ing at com- 

(/(.) Hole V. Mcott, 2 Keen, Hi ; 6 61. See ante, p. 2i7. I^^P.Mhp"'^^ 

L. J. G. 355 ; 4 M. & Or. 187 ; 8 L.J. C. (/«) As to the application of the rule gtatute" f 

83. See Wicltham v. Wing, 2 H. & M. to powers, see post, p. 332. tt 

436 ; 34 L. J. G. 425 ; Aylwin'.i Trusts, (J) Fearne, Gout. Rem. 226, 232 ; 

L. R. 16 Eq. 585 ; 42 L. J. 0. 745. Sugden, Powers, 452, 622 ; Doe v. Mai-tht, 

(i) Fearne, Cont. Rem. 74 ; Sugden, 4 T. R. 39 ; see ;j(!c Eldon. L. C., Maim- 

Powers, 471 ; VenaUes v. Morris, 7 T. R. drell v. 3IaundreU, 10 Ves. 265. 
342, 438 ; see Doe v. Welford, 12 A. & E. 
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Powers to 
trustees or 
executors to 
sell. 



Devise upon 
trust for sale. 



Construction 
of wills as 
giving power 
or estate. 



Implied 
power in exe- 
cutor. 



limit it ; or in the form of a power to appoint uses of the legal 
estate to be executed by the Statute of Uses. The nature of the 
power in this respect depends upon the intention of the testator 
as shown by the terms of limitation employed in creating the 
power ; and the appointment under the power must be framed 
and construed according to the form of the power (m). A power 
given by will to appoint the legal estate may be exercised by 
appointing such estate, thereby raising a seisin at common law, 
with a declaration of uses upon which the statute will operate, 
and thus the legal estate may be disposed of under the power 
with all the freedom of limitation allowed to uses (n). 

A common example of powers in wills occurs where executors 
or trustees are directed or authorised to sell real estate for 
various purposes, as for the payment of debts, legacies, etc. (o). 
Where such a power is given, without any estate in the land, it 
operates by way of executory devise in favour of the person to 
whom the land is sold ; and the purchaser takes as devisee under 
the will and not by way of conveyance from the trustee or 
executor. The fee descends to the heir until the power is 
executed. But where the land itself is devised to the trustee or 
executor for the purpose of the sale the purchaser takes by con- 
veyance from them (p). — This distinction is practically important 
with copyholds, to which the Land Transfer Act, 1897, does not 
apply (q), for by giving a mere power of sale, instead of devising 
the land, a purchaser takes directly under the will, and the 
admittance of the trustees for sale, together with the fine payable 
thereupon, is avoided (r). 

The distinction in the construction of wills appears to be this, 
— that a devise of the Jand to executors or others to sell passes the 
estate in the land to them for the purpose and upon trust for 
sale ; — but a devise or direction that the executors shall sell the 
land, or that the land shall be sold by the executors, or even a 
devise of the land to be sold by the executors, gives them only a 
power and no estate (s). 

Where a testator has directed his real estate to be sold without 
declaring by whom the sale shall be made, if the proceeds be 
distributable by the executor, he will have the power by impli- 

IW, ]9G- 



(_?h) Sugden, Powers, 45 
199 ; see Butler's note to Co. Lit. 272 a, 
VIII. 1. See «»)'<", p. 95. 

(«) Sugden, Powers, 197. 

(o) See ante, pp. 193, 197. 

Qj) Co. Lit. 112 i; 236 «; Waniefurd 
V. Thompson, 3 Ves. 513. 

{q) See ante, p. 66. 

(r) Ec.v .. Ounile, 1 A. & E. 283; 



Ghun V. BichiiriUoii, 2 De G. M. & G. 
658 ; 22 L. J. C. 105 ; Reg. v. Wilson, 3 
B. & S. 201. See Re Xaijhn- and 
Speiidhi's Cont., 3i Ch. D. 217 ; Hall v. 
JSromleij, 35 Ch. D. 612. 

(s) Sugden, Powers, 111—115, and 
anthorities there cited and discussed ; 
Williams, Executors, 490 ; Doe v, ,Shotfer 
8 A. & E. 905. ' 
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cation ; and it will pass by right of representation to the 
executor of his executor (f). 

Where a testator has charged his real estate with the payment Power by 
of debts and legacies, without making any express provision for raise chai-ge 
raising the charge, a power to sell or mortgage for that purpose ^°^ '^^^^^ ^^^^ 
is given to the devisees in trust of the land, if there be such, 
and if not, to the executor, by the Law of Property Amendment 
Act, 1859, which applies to wills coming into operation after the 
13th August, 1859. But the practical importance of this statute 
is displaced, except in the case of customary tenure, by the 
provisions of the Land Transfer Act, 1897, to which reference 
has been already made (u). 

Powers were formerly given in terms expressing the effect of Powers to 
the execution of the power, as to lease, sell, charge, etc., and gt^^ operate 
such mode of creating the power sufficiently expresses the ^y appoint- 
intention ; but the correct form of the power, according to its estates. 
technical mode of operation, is to authorise the revocation of the 
previous uses or estates, and the declaration of new uses or estates 
to the extent and for the purposes intended. So also powers 
were frequently executed in the form of a lease or conveyance 
or devise, although the technical operation of the instrument 
was strictly by way of declaration of the uses or estates to be 
taken under the instrument creating the power (x). 

The powers usually given in settlements of land may be Powers 
referred to two kinds according to the purpose effected. The °P^'''^*V"g 

^ ^ ^ ^ upon ttie 

one kind operate only upon the beneficial interests of the settle- beneficial in- 
ment and are designed to modify the uses and estates primarily 
settled and to introduce new ones to meet the future requirements 
of the settlement, without affecting the subject of property. 
Such are powers to jointure a wife, to raise portions for children, 

(ty Sugden, Powers, 115 — 118. See execute it. Co. Lit. 113 a, 181 i ; 

ante, p. f98. Sugden, Powers, 125, 126, 128. Hence 

(«) See aide, pp. l!J7e< .lefjr. If a, Coke's advice to them tliat make sucii 

joint power only is given to executors, devises by will, to direct " that the sale 

all must join in selling at common law, be made by his executors or the sitr- 

and if one die the power can be no •virors or surriror oftliem, or by such as 

longer exercised. But by the statute take upon them the probate of the will 

21 H. VIII. c. 4, if some refuse the or the like." — " And it is better to give 

administration, the rest may seU. A them an authority than an estate ; 

joint estate devised to trustees or unless his meaning be they should tal;e 

executors upon trust to sell vests in the profits of his lands in the meantime ; 

the survivor, .and the trust continues.' and then it is necessary that he deviseth 

As a general rule a power given to two that the mesne profits till the sale shall 

or more persons by name is a johtt be assets in their hands, for otherwise 

power only and does not survive ; but a they shall not be so." Co. Lit. 113 a. 

power given to executors, trustees, or {^^ Sugden, Powers, 101, 837. See 

others as a class without naming them Tarbuoh v. JUarhiri/, 2 Tern. 511. 
survives and the last survivor may 

L.P.L. T 
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Powers 
operating 
upon the 
subject of 
property. 



and the like.— Other powers operate only upon the subject of 
property without affecting the beneficial interests. These 
operate either to convert the subject of property, wholly or in 
part, as occasion may require, as to convert land into money, or 
land into other land ; such are powers of sale and exchange, 
powers of partition, powers to mortgage, and the like : —Or they 
are subservient to the management of the property in its 
existing state, so as to render it available and productive for the 
benefit of all the persons interested ; such are powers of leasing, 
for agricultural or building purposes, powers of opening and 
leasing mines, and the like. These distinctions in the purposes 
effected will be found to have some practical consequences in the 
relative operation of the powers upon each other (2/). In the 
case of settled land, statutory powers have been conferred upon 
limited owners to make leases, sales, exchanges, partitions, mort- 
gages and the like. Some of these powers can only be executed 
with the consents mentioned in the various statutes, others may 
be exercised arbitrarily by the donee of the power (0). Mort- 
gagees have now a statutory power of sale and of leasing, and 
mortgagors a statutory power of leasing (a). 



()/) See 1 Sanders, Uses, 170 ; Sugden, 
Powers, 488. As to what are usual 
powers to be inserted in settlements 
made under articles oil agreement of 
executory trusts or under the direction 
■of the Court, see Sugden, Powers, 150 ; 
Glenorchy (Lord) v. Ilnsrille, Cas. t. 
Talb. 3 ; 2 Wh. & T. L. C. Eq. 7G3, and 
notes. 

(--) Settled Estates Act, 1877, which 



replaces, with amendments, earlier 
statutes having the lilie object ; extended 
in its operation by s. 41 of the Con- 
veyancing and Law of Property Act, 
1881, Settled Land Acts, 1882, 1884, 
1887, 1889, 1890. 

(cc) Conveyancing and Law of Pro- 
perty Act, 1881, ss. 18, 19, 20, 21. See 
RoWuis V. Whyte, [1906] 1 K. B. 125 ; 
75 L. J. K. B. 38. 
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§§2. PowEES Distinguished in Connection with Estates. 

Power co-existing with estate — conveyance of estate — execution oi; power 

— donee of power subsequently acquiring the fee. 
Execution of power divests estate limited in default of appointment. 
i'ower cannot be exercised in derogation of conveyance — conveyance with 

reservation of power — powers impliedly reserved — effect of a judgment 

upon the power. 
Powers appendant. 

Powers collateral or in gross — power simply collateral. 
Powers both appendant and collateral. 

A power may co-exist with an estate or interest in the land in Power co- 
the same person. — Thus if land be limited to such uses as A. e^tate"^ ""'^^ 
shall appoint, and in default of and until appointment to the use Land settled 
of A. and his heirs, the use is executed in A. for an estate in fee ^ ^- ^^'^^^ 

■ I. 1 appoint, and 

simple, but subject to be divested by an exercise of the power (a), in default of 

appointment 
to A. and his 



— If the conveyance be made in the form to A. and his heirs, to 

the use of A. and his heirs, with a power in A. to appoint new heirs. 

uses, A. takes at common law for his own use and not under the ^° ^"^"^ *° ^^'^ 

. use of A. and 

statute, nor can any further use be limited upon the use m A. his heirs with 
within the operation of the statute ; but the power will operate l^^'^^' ™„f ' 
by the appointment of new uses in displacement and substitution new uses. 
of the use in A., and the new uses in favour of other persons will 
be executed by the statute (b). 

In such cases A. may convey or devise his estate in exercise of Conveyance of 
the power of disposition incident to the estate, and the purchaser '^^*''^*"*- 
will then take under his deed of conveyance or by his will ; — or Execution of 
he may execute his power of appointment, and the purchaser or po^^^^i'- 
appointee will then derive title through the appointment from the 
original instrument creating the power (c). 

Deeds are often framed, for the sake of security, in a manner 
purporting to operate both ways, by conveyance and by appoint- 
ment, leaving the question whether they operate in the one way 
or the other to be determined, if necessary, when the occasion 
arises. They will be construed as operating in that way which 
most effectually carries out the intention o£ the transaction (d). 

The fee and the power thus co-exist in the same person when Donee of 
originally so limited ; but if the donee of the power subsequently ^ec^^e^^y' 

(«) ilanndrell v. Maundrell, 10 Ves. {d) Sugden, Powers, .8.57 ; Cox v. 

246 ; Sugden Powers, 479. Chamberlain, i Ves. 631 ; Roaoh v. 

(V) See a«ie, p. 93- TFa(Z7ia/«, 6 East, 289. As to the correct 

(c) Sugden, Powers, 93, 479 ; Clere^s mode of framing deeds of appointment 

Case 6 Co. 17 h; Mamidrell v. Maun- and conveyance, see Sugden, Powers, 

dreli, 7 Ves. 567 ; 10 Ves. 246. 193. 

T 2 
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acquire the fee simple, the power would, in general, cease 
according to the intention, as being no longer required for any 
purposes of its creation. — This might occur under settlements of 
land limited to a tenant for life, with powers of sale, leasing, 
charging, etc., and with the ultimate remainder to him in fee ; 
if the fee became executed in the tenant for life by the failure of 
the intermediate limitations between the life estate and the 
ultimate remainder, the powers ceased to be exercisable, not on 
the ground that they had merged, but that according to the true 
construction of the settlement they were not intended to endure 
beyond the continuance of the limitations which they were 
intended to overreach (e). 



Execution of An appointment of uses under the power operates upon the 
threstateand estate limited in default of or subject to the appointment by 



all original 
charges. 



divesting and superseding it, with all the charges and incidents 
affecting it at the time of its creation; as the claim of a wife to 
dower (/), — or a covenant to pay a rent charged upon the estate, 
which would run with the land as against a grantee of the 
estate (g). 



Power cannot 
be exercised 
in derogation 
of convey- 
ance. 



On the other hand, a conveyance or disposition of the estate,, 
made in exercise of the right of ownership, whereby it is charged 
or alienated, does not extinguish the power which may still be 
exercised, but the interests of the alienee or grantee are protected 
by requiring his consent to an execution of the power which 
could operate to his prejudice. — Accordingly, if land be limited 
to A. for life with remainders over, with remainder to A. in fee, 
and with a power in A. to revoke and appoint new uses in favour 
of particular objects ; though a conveyance by A. of all his 
estate and interest would suspend the operation of the power 
against the grantee without his consent, as to the life estate and 
remainder in fee, yet as to the intermediate remainders, which 
are not affected by the conveyance, the power may still be 
executed. Thus upon the bankruptcy of A., which would transfer 
all his estate to the trustee in bankruptcy, the power would 

{e) Sugden, Powers, 98, 859 ; Cross v. 
Ilndsm, 3 Pro. C. C. 30 ; Wolley v. 
Jrnliins, 23 Beav. 53 ; 26 L. J. C. 379 ; 
affd. 3 Jur. N. S. 321 ; Jlnnvii's Settle- 
mcitf, L. R. 10 Eq. 349 ; 39 L. J. C. 8J5 ; 
J!e Jvmp. [1903] 1 Oh. 129 ; 72 L. J. C. 
1() ; Ite Cutton'x fnistecs and Siihiwl Bd. 
for London, 19 C'h. D. 624 ; 51 L. J. C. 
514. 

(/) Sugden, Powers, 479 ; liny v. 
Pung, 3 B. & Aid. 561 ; 5 Madd. 310. 



See Swi'ct<ipj)lc V. Iforlock, 11 Ch. D. 
745 ; 48 L. J. C. (iCO ; Jficlison v. Coni- 
missionrr of Stamps, [1903] A. C. 350 : 
72 L. J. P. C. 68. 

((/) Uoach V. Wadham, 6 East, 289. 
But the benefit of coTenants made with 
the donee of the power and his ap- 
pointees may run with the land in 
favour of the appointee. Spoon v Gneen 
, L.E. 9 Ex. 1U5; 43 L. J. Ex. 57. ' 



Digitized by Microsoft® 



SECT. IV. S 1. POWERS IN CONNECTION WITH ESTATES. 



277 



be so far suspended ; but as to the estates limited to others, 
and not affected by the bankruptcy, the power would still be 
operative (/t). 

A conveyance of the estate may be made with an express 
reservation of the power. — Where the tenant for life under a 
settlement containing powers of sale and conversion exercisable 
with his consent, conveyed his interest to a purchaser by the 
■description of all his interest in the lands and funds into which 
the settled property then was or at any time thereafter might he 
converted and changed, it was held that the purchaser took the 
property subject to the powers of conversion, and that the sub- 
sequent consent of the tenant for life to a conversion was no 
derogation from his grant (i). 

Where an estate subsists together with a power of leasing at a 
rent not less than the full value, a conveyance merely by way of 
mortgage or security for a charge, impliedly reserves the power 
to its full extent, because the power is not derogatory to the 
security, but auxiliary to it(/i;). So a power to appoint new 
trustees may be exercised by a tenant for life who has parted 
with his life interest, without the consent of the alienee (Z). 
Where the tenant for life under a settlement, having a power to 
renew leases and take the fines on renewal for his own benefit, 
■ assigned all his interest under the settlement by way of mort- 
gage ; it was held that the power might be exercised notwith- 
standing the mortgage, but that the consent of the mortgagee 
was necessary, for he being assignee of the fines had an interest 
in every renewal which might be granted (7)1). 

A tenant for life cannot make a valid contract not to exercise 
the powers conferred upon him by the Settled Land Acts, but if 
he has for value aliened or incumbered his life interest, his 
statutory powers cannot be exercised to the prejudice of the 
alienee without his consent («). 

A judgment, as formerly charging the land, was considered to 
do so not by act of the party, but in invitum, and therefore did 
not affect the power, and was liable to be defeated by an execution 



(//) Limff V. jRanldn,, Sugden, Powers, 
Apj). 2, p. 895 ; Sringlue v. Goodson, i 
Biiig. N. C. 726 ; Juiies v. Winiuood, 3 
M. i: W. 653 ; 10 Sim. 150; 10 L. J. C. 
165 ; Alexander v. iViUs, L. B. 6 Ch. 
12-1 ; 40 L. J. C. 73 ; Hardaher v. 
Mourlumse, 26 Ch. D. J 17 ; 53 L. J. G. 
713 ; Re Bedinijfeld and Herr'mg^s 
Cont.. [1893] 2 Ch. 332 ; 62 L. J. C. 430. 
See Noel v. Henley, McCl. & Y. 
302. 

(i) WariuHon v. Farn, 16 Sim. 625. 



Conveyanoe 
with reserva- 
tion of power. 



Implied re- 
servation of 
power. 



Statutory 
powers. 



Effect of a 
judgment 
against the 
donee of a 
power. 



(7«) Long v. Ranlun, Sugden, Powers, 
App. 2, p. 895. 

(J) jiardalwr v. Moorhouse, 26 Ch. D. 
417 ; 53 L. J. C. 71.3. 

Q}i) Simpson v. Batlmrst, L. R.5 Ch. 
193. 

(?t) Settled Land Act, 1882, s. 50 ; Me 
Barlow's Cont., [1903] 1 Ch. 382 ; 72 
L. J. C. 214 ; Ee DieUn and lielsalVs 
Colli., [1908] 1 Ch. 213 ;' 77 L. J. C. 
177. 
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of the power (o). The Judgments Act, 1838, s. 13, made the 
judgment an actual charge on the property over which the 
debtor has any disposing power for his own benefit, as if he had 
actually charged it. — But by sect. 2 of the Lands Charges Act, 
1900, a judgment does not operate as a charge upon land until 
a writ or order for enforcing it is registered under sect. 5 of the 
Lands Charges Act, 1888. — By sect. 11 of the Judgments Act, 1838, 
lands over which the judgment debtor has any disposing power 
which he might, without the assent of any other person, exercise 
for his own benefit, may be taken in execution {}>). 



Powers ap- 
pendant to 
estate. 



Powers have been distinguished and designated according to 
their operation upon the estate of the donee, and their consequent 
dependence for their full efficacy upon the continuance of that 
estate, as follows : — 

" Powers appendant or appurtenant are so termed because they 
strictly depend upon the estate limited to the person to whom 
they are given." They are restricted by any alienation or disposi- 
tion of that estate inconsistent with a subsequent exercise of the 
power ; for the power cannot be afterwards exercised in deroga- 
tion of such alienation. As where an estate is limited to the 
use of a person in fee, with a power of revocation and new 
appointment; — or where an estate for life is limited to a person 
with a power to grant leases in possession ; — in either case an 
alienation of the estate restricts the power to the extent of the 
alienation, and the power is so far appendant or appurtenant to 
the estate (g).— Powers appendant may also be extinguished by 
release (/■)■ 



Powers col- 
lateral or in 
gross. 



In person 
having estate. 



Powers which do not operate ujDon an estate limited to the 
person to whom they are given, are called collateral or in gross. 
They include 230W6rs given to a person to whom an estate is 
limited, but which enable him to create such estates only as do 
not operate upon his own estate ; also powers given to a person 
having no estate. — Instances of the former kind occur in the 
case of a tenant for life, with a power of appointing a jointure to 
his widow, which cannot operate until after the determination of 
his life estate ; and in the case of a tenant for life with a power 
of appointing after his death to his children. — Such powers in 



(«) Sugden, Powers, 480. 

(jo) See as to these statutes Carson, 
Eeal Prop. Stats, pp. 483 e.t -leq. 

(si) i^ugden, Powers, 46, 51, 57. See 
cases cited ante^ p. 277, n. (7(.). 



()■) Sugden, Powers, 82. See now 
Conveyancing and Law of Property 
Act, 1881, s. 52; Conveyancing Act, 
1882, s, 6 ; Settled Land Act, 1882, 
s. 50. 
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a tenant for life are not, like powers appendant, affected by a 
conveyance of his life estate ; because they do not operate in 
derogation of the conveyance. But they may be released and 
extinguished by him (s). 

Powers in gross in a person having no estate in the land are In person 
distinguished into those which the donee of the power may estate 
exercise for his own benefit, — and those which he can exercise 
for the benefit of others only, without any benefit to himself. 
The former partake of the nature of property or interest, and 
may therefore be released or extinguished by the donee of the 
power. — An instance of this kind of power occurs where a person Power re- 
seised in fee settles his whole estate upon others, but reserves to settlement of 
himself a power of revocation. Such power is a power in gross estate. 
and part of his old dominion ; by revocation of the uses he 
would be restored to his former ownership ; and it is therefore 
capable of being released and extinguished (i). — So if the power 
of revocation be reserved to the heir of the settlor, because by 
the revocation the heir would be restored to the estate (m). 

A power in a person having no estate or interest in the land Power simply 
which he can exercise for the benefit of others only, and not of 
himself, is called a power simply collateral. As for example, a 
power given to a stranger to revoke a settlement and appoint new 
uses to other persons designated in the deed. Also powers 
given to executors to sell land for the purpose of the will, and 
powers given to trustees of settlements to sell, lease, etc. are 
examples of powers simply collateral {x). — Powers of this kind give 
a bare authority without any property or interest, and could not 
be released or extinguished by the donee of the power, but only 
by those persons for whose benefit they are created (?/). If coupled 
with a trust or duty these powers cannot be released under sect. 52 
of the Conveyancing and Law of Property Act, 1881 {z) ; or, it 
would seem, disclaimed under sect. 6 of the Conveyancing Act, 
1882. 

It may be observed that " a power in gross, and a power 
collateral (not simply collateral) is one and the same thing;" 
though the word collateral has been sometimes used as meaning 
simply collateral in distinction to powers in gross («). — "This 

(.9) Sugden, Powers, 46, 79, 82. See 1882, s. 6. 
now Conveyancing and Law of Property (w) Orangey. T'jctftf/', Bridgm. IM. 

Act, 1881, s. 52 ; Conveyancing Act, (*) Sugden, Powers, -17. 

1882, s. 6 ; Settled Land Act, 1882, (»/) Sugden, Powers, 47, 49 ; Co. Lit. 

s. 60. 237 a, 265 l ; Digge's Case, Moor, 605. 

(0 Sugden, Powers, 47, 82 ; Co. J^it. (j) Re Egre, 49 L. T. 259 ; Saul v. 

237 a, 265 b ; Albang's Case, 1 Co. 110 b. Pattiiison, 55 L. J. C. 831. 
See Conveyancing and Law of Property (a) Sugden, Powers, 906. 

Act, 1881, s. 52 ; Conveyancing Act, 
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Power appen- 
dant as to 
some estates 



classification of powers is important only with reference to the 
ability of the donee to suspend, extinguish, or merge the 
power " (6) 

Tlie same power may have different aspects and may be both 
appendant and collateral with reference to different estates of the 
and collateral donee upon which it operates; as, if a settlement be made to A. 
for life with remainder to B. for life or in tail, with remainder to 
A. in fee, and A. be given a power to jointure his wife or to 
appoint to his children after his death, the power is collateral or 
in gross as to his life estate, but appendant or appurtenant as 
to his remainder in fee. And if he conveyed the fee, he would 
remove it from the operation of the power ; but the power would 
remain operative over the intermediate remainder after the death 
of A. (c). 



§§3. Powers Distinguished, as to the Objects of the 

Power. 

General and particular powers. 

Powers of appointment to a class — Distributive and exclusive powers — 

power of selection from class. 
Power to appoint to children — to children living at death of parent — child 

en ventre sa viire — power to appoint to " relations." 
Implied gift to children in default of appointment — gift to children with 

power to apportion shares. 



Powers dis- 
tinguished as 
to the object, 
— general and 
particular 
powers. 



Powers are also distinguished, in regard to the objects of the 
power, into general and jjarticular or special powers. — A general 
i:>ower authorises an appointment to any person ; — a particular or 
special power restricts the appointment to some person or persons, 
or class of persons specified in the creation of the power (a). — " A 
general power is, in regard to the estates which may be created 
by force of it, tantamount to a limitation in fee, not merely 
because it enables the donee to limit a fee, which a particular 
power may also do, but because it enables him to give the fee 
to \Ahom he pleases; he has an absolute disposing power over 
the estate." This distinction of general and particular powers 
has some important consequences in the execution of powers (6). 



Power of ap- 
pointment to 
class of ob- 
jects. 



A power of appointment to a class of objects, as children, may 



(p) Sugden, Powers, 49. 
(c) 8ugden, Powers, i7, 87 ; see attfc, 
p. 27S. 



(rt) Sugden, Powers, 39i. 
(h) Sugden, Powers, 181, 195, 
See jiod, pp. 29i, 3U0. 



394. 
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be distributive amongst all the individuals of the class, also 

called a non-exclusive power; or exclusive, authorising a selection 

of one or more to the exclusion of the rest, according to the terms 

of the power. — A power given in the terms, " to all and every Distributive 

the children," or "to and amongst " or " amongst " the children, p^^ei^''^''"''"' 

or " in such shares " as A. shall appoint, is distributive only and 

not exclusive, and originally every one of the objects of the 

power was entitled to have a substantial share of the property 

appointed to him (c). — A power in the terms, " to such," or " to 

and amongst such " or " to one or more " of the children, as A. 

shall appoint, imports the power of appointing to some exclusively; 

the power is distributive and exclusive {d). — A power in the terms. Power of 

"to one " of the children, as A. shall appoint, gives the power of 

selecting one ; it is exclusive only and not distributive (e). 

A power to appoint to children does not extend to grand- Power to ap- 
children ; although the power be expressed to be to the children dren, etc. 
"for such estate and subject to such provisions and limitations 
as the donee of the power may direct, limit, or appoint." And 
under such a power an appointment to a child for life with 
remainder to his children in strict settlement would not be 
authorised except as to the appointment to the child, and beyond 
that would be void (/). But if the child be a party to a deed of 
appointment in this form, it may be sujsported as operating first 
as a good appointment to the child, and then as a settlement by 
him {cj). An appointment by will to a cbild followed by limita- 
tions to grandchildren and other descendants, where children 
alone were objects of the power, may be supjDorted as giving 
estates tail to the children upon the doctrine of cii-pres (li) . This 
construction is inadmissible in the case of a deed(i). 

The power of appointment to children may be restricted in its To children 
terms to the children living at the death of the parent or some o^p^-eut''''*'^ 
other time, although it be exercisable by deed or will, and in 
such case those children only who survive are objects of the 
power {k). 

A child en ventre sa mere, who is afterwards born, is considered 

(c) Sugden, Powers, 44:4 ; Guinsford 59 L. J. C. 595. 

T. Vtoin, L. E. 17 Eq. 405 ; 43 L. J. C. (/) Sugden, Powers, 664 ; Brvdeiwll 

403 ; lie Veale's Trusts, 5 Ch. D. 622 ; v. Mives, 1 East, 442 ; 7 Ves. 382. See 

46 L. J. C. 799 ; lie Bealtin, [1894] 3 Fowler v. Cohii, 21 Beav. 360. 

Ch. 565 ; 63 L.J. 0.779. As to illusory (r/) Sugden, Powers, 670; Thompson 

appointments, or a, power to exclude v. Simpsim, 1 Dr. & War. 459. 

objects under a non-exclusive power, (/;.) Sugden, Powers, 499 ; Line v. 

seejwst, p. 315. Hall, 43 L. J. G. 107. See Tie Illsing, 

(.rf) Sugden, Powers, 444. [1904] 1 Oh. 533 ; 73 L. J. C. 455. 

(e) Brown v. Higgs, 4 Ves. 708, 717; (i) Brudenel v. Elwes, 1 East, 451. 

Re Porter's Settlement, 45 Ch. D. 179 ; (A) Sugden, Powers, 674. 
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Child en 
'centre sa mkre 
capable of 
taking. 

Power to 
appoint to 
relations. 



as existing for the purpose of taking by appointment under a, 
power to appoint amongst children living at the death of the 
father {I). 

A power to appoint amongst " relations," where the donee has 
a mere power of selection or of distribution, is restricted to those 
persons who are next of kin according to the Statute of Distribu- 
tion, subject to the ascertainment of the class at the period 
indicated by the settlor; but if the donee is empowered to select 
one or more members of the class to the exclusion of others of the 
same class, then the word "relations" will be taken to include 
the larger class usually denoted in popular language by that 
expression iin). 



Implied gift 
to children in 
default of ap- 
pointment. 



Gift to chil- 
dren with 
power to ap- 
portion 
shares. 



Where a power of appointment amongst children is given by 
will, whether exclusive or non-exclusive, without any express gift 
to the children in default of appointment, a gift to the children 
in that event may be implied from the terms of a gift over {n). 
But under such implied gift those children only can take in 
default of appointment who were capable of taking by appoint- 
ment. So that if the power be restricted to children living at the 
death of the parent, (as where it is exercisable by will only,) the 
surviving children only take in default of appointment, and 
those dying in the lifetime of the parent are excluded (o). — A 
power to appoint to one only of children to be selected exclusively 
of the others would not raise such implication in favour of all 
the children or of any of them (j)). 

But where there is a gift to children with a power of 
appropriating the shares in which they are to take, — as, to all 
the children of A. in such shares as A. should appoint by 
will, — the children take vested interests by the express terms 
of the gift, subject to be divested by the exercise of the power, 
and a child dying in the lifetime of the parent will remain 
entitled in default of appointment, notwithstanding the power, 
being by will only, is restricted to those living at the death of 
the parent {q} . 



(0 Bvule 1. Beide, 1 P. Wms. 244. 
See Villa,- v. G\ney, [1907] A. C. 1S9 ; 
76 L. J. C. 339. 

()«) Sugden, Powers, 6.53, 6.57 ; He 
Deahiii, [1894] 3 Ch. ,565 ; 63 L. J. C. 
779. 

(k) Siigden, Powers, 591 ; Jirown v. 
Iligr/s, 8 Ves. .574 ; Butler v. Gray, 
L. li. 5 Ch. 26 ; 39 L. J. C. 291 ; Wilson 
V. Bupiid, 24 Ch. D. 244 ; Richardson. 
V. Harrison, 16 Q. B. D. 85 ; Be WeeUes' 



Settlement, [1897] 1 Ch. 289 ; 66 L. J. C. 
179. 

(w) Sugden, Powei-s, 595. See Phe7ie's 
Trusts, L. It. 5 Eq. 346 ; Wilson v. 
Biifjuid, 24 Ch. D. 244 ; 53 L. J. C. 52. 

Cp) Sugden, Powers, 593. 

{(£) Sugden, Powers, 597 ; Lambert v. 
Tkwaiti-s, L. R. 2 Eq. 151 ; 35 L. J. C. 
406 ; Be Jackson's Will, 13 Ch. D. 189 ; 
49 L. J. C. 82 ; Wilson v. Buotiid, 24 
Ch. D. 244 ; 53 L. J. C. 52. 
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Where by a settlement a sum of money was charged for the 
younger children to be paid in such shares as the father should 
appoint and in default of appointment equally, and the father 
appointed a certain sum to one of the children, it was held the 
unappointed portion must be equally divided amongst all the 
children including that one to whom the appointment had 
been made (?•)• 



§ 2. CONSTEUCTION OF PoWBES. 

Constructioa of Powers as to the Uses and Estates to be ai^pointed. 
Power in general terms extends to fee — power to appoint fee includes less 

estates — appointment of a charge — of a sale and conversion. 
Devise of absolute power of disposition passes the fee — disposition restricted 

as to the objects — devise for life with power over remainder. 
Construction of powers as to priority of operation. 

The power does not, in general, limit the uses and estates to Construction 
be appointed, but only gives authority to appoint them, touses^ancr 
Therefore technical words of limitation are not required, even estates to be 
in a deed ; and the extent of the authority, as regards the uses 
and estates to be appointed depends upon the intention of the 
power, collected from the terms and purpose of its creation (a). 

A power to sell or appoint or dispose of land in general Power in 
terms, without any express or im^Dlied restriction of the f^tenc/ t^'n^* 
estates to be created, extends to the fee ; it imports the same fee without 
power of disposition as the donor of the power himself had (b). — lUnUation. 
So a power to appointor dispose of land to a particular object or 
objects, without words of limitation, authorises an aj)pointment 
in fee (c) . 

A power to appoint the fee simple or to appoint in general power to ap- 

terms, without restriction as to the nature or quality of the point fee m- 

. . . eludes lesser 

estate or interest to be appomted, also authorises an appoint- estate. 

ment of any less estate or interest derivable out of the fee (d). 

A power extending to the fee may be well executed by Appointment 

appointing a charge upon the land in favour of an object of °^ charge. 

the power, giving an equitable interest only, whether with or 

(;■) Walmsley v. Vavglian, 1 De Gr. & (a) Sugden, Powers, 102, 398. 

J. 114 ; 26 L. J. C' 503 ; and see (b) Sugden, Powers, 398 ; Wood v. 

Simpsons Settlement, 4 De Gr. & Sm. Iliehardsun, 4 Beav. 174. 

521 ; 20 L. J. C. 415, where " in default (c) Sugden, Powers, 400 ; Liefe v. 

of appointment " was construed to mean Salting stone, 1 Mod. 189 ; 1 j'reem. 176. 

so far as an appointment should not (d) Sugden, 408, 412, 837 ; Cruxier v. 

extend. Cro:ier, 3 Dru. & War. 353. 
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Of sale and 
conversion. 



Devise of 
absolute 
power of dis- 
position 
passes the fee. 



Disposition 
restricted as 
to the objects. 



Devise for life 
with power 
over remain- 
der. 



without a legal term or interest as auxiliary to it (e) ; — or by 
appointing that the land shall be sold and the proceeds 
distributed amongst the objects of the power (/). — So a power 
of appointment over real estate, unrestricted as to the estates 
or interests to be appointed, may be well executed by appoint- 
ing a share to an object of the power and declaring that it 
shall be of the nature of personal estate ; and the interest in 
such share will be transmissible accordingly (</). And where 
lands are devised in trust for sale, with a direction to invest 
the proceeds of sale in other lands, a power to aj^point the 
lands so to be purchased is well executed by an appointment 
operating directly upon the original e'states (/t) . — In such cases, 
though the appointment may not be formally void at law, as 
where it is made to trustees for sale, (such trustees not being 
objects of the power,) it is valid in equity and will be carried 
into effect (i). 

A devise to a person in terms importing that he may dispose 
of the property at his absolute discretion confers an estate in 
fee simple or the entire interest, and not merely a power ; but 
this construction does not apply to a conveyance by deed, in 
which such form of limitation would merely confer a power of 
appointment (/«). 

Where the devise is accompanied with expressions restricting 
the disposition to particular objects, the question often arises 
whether such expressions are obligatory and create a trust in 
favour of the objects mentioned. No general rule can be laid 
down, but the tendency of modern decisions is not to cut down a 
gift which is absolute in terms to a life estate with a power 
of appointment, unless the language clearly indicates that that 
was intended. The question in each case is one on the construction 
of the particular instrument (l). 

A devise to a person for life expressly, with remainder to such 
persons as he shall by deed or will or otherwise appoint, does 

Triistecu and Frost's Cant. , [1907] 1 Oh. 
350 ; 7« L. J. C. 408. 

(k) 8ugden, Powers, 104, 134 ; JRe 
Mu.Tu-cIl's Will, 24 Beav. 246 ; 26 
L. J. C. 854 ; Syme.s v. Symes, [1896] 

1 Oh. 272. See ante, p. 119. As to a 
devise to executors or trustees passing 
the fee or a power to sell only, see ante, 
p. 272 ; Sugden, Powers, 111. 

i.1) Zamhe v. Eames, L. E. 6 Ch. 597 ; 
40 L. J. C. 447 ; Re WUUanis, [1897] 

2 Ch. 12 ; 66 L. J. C. 485. See ante, 
p. 101. 



(«) Sngden, Powers, 405 ; Ituherts v. 
Dlaill, 2 Eq. Ca. Abr. 668 ; Sugden, 
Powers, 930. 

(/) Loiuj v. Lonri, 5 Ves. 445, where 
the power in terms extended to charging 
only, but to an unlimited extent ; 
Kenwuiihij V. Bate, 6 Ves. 793 ; He 
Medfjate, [1903] 1 Ch. 356 ; 72 L. J. C. 
204. 

(y) WeU V. Sadler, L. R. 8 Ch. 419 ; 
42 L. J. C. 498. 

(/)) Bullueh V. Fladjjate, 1 Ves. & B. 
471. 

(/) Sugden, Powers, 406 ; He Adams' 
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not give him the absolute interest ; although he may acquire it 
by an exercise of the power (m). — So, a devise to a person for life, 
with remainder to his " assigns " gives him a life estate with a 
general power of appointment over the remainder (n) . 

"Where several powers are given or reserved by the same deed Construction 
or instrument, which cannot operate concurrently, the question °q pri^rity^of 
occurs as to the priority of their operation. This may be operation, 
expressly provided for in the terms of the instrument ; but the 
usual practice seems to be to leave it to be determined by 
construction of law from the purpose and intention of the powers 
and the occasions for their exercise (o). 

A power of sale and exchange necessarily operates by its Powers of 
exercise a complete conversion of the subject of property and, in chano-e,'parti- 
general, supersedes all the then existing uses, estates, and powers ''!°"' .^""^^ 
under the settlement, (except a lease previously created under a 
power of leasing,) and transfers them, so far as they apply, to the 
property purchased or taken in exchange (p). Similarly, a 
power of partition shifts all the uses from the undivided moiety 
to the specific separate moiety acquired by the partition (q). — So, 
a power to raise money for payment of debts or legacies, in 
general, takes priority of all beneficial estates and interests in 
the property (r). 

A power of leasing, the purpose of which is the profitable Power of 
disposal of the property for the time being in the interest of all '^^^'"S- 
persons beneficially entitled under the settlement, necessarily 
operates in priority to all other powers then subsisting. The 
execution of a lease under the power effectually displaces the 
possession during the term thereby created and vests it in the 
lessee, as against all the estates in the settlement, which it 
renders reversionary in regard to the lease ; and all other powers 
subsequently executed operate only upon the reversion (s). — The 
benefit of the rents, covenants, conditions and rights of entry 
under the lease, provided it be made in accordance with the 
power, becomes incident to the reversionary estates and interests 
under the settlement in their order of succession (i). 

(/») Sugden, Powers, 105. SeePeimock {j>) Sugden, Powers, 482. 

V. Pennocli, L. B. 13 Eq. 144 ; 41 L. .J. C. (q) Sugden, Powers, 483 ; V.vhrUhic 

141 ; Re Thomsov's Estate, 14 Ch. D. {E'lrl) v. Bayley, 1 Ves. jun. lllil ; 

263 ; 49 L. J. G. G22. 4 Bro. G. G. 13. 

(•«) Quested v. Michell, 24 L. J. G. (;■) Bvinglue v. Goodson, 4 Bing. N. C, 

722. See Bfiioltman v. Smith, L. E. 6 726 ; 8 L. j. G. P. 116. 

Ex. 291 ; L. K. 7 Ex. 271 ; 40 L. J. Ex. (.s) Sugden, Powers, 483 ; J,'»</<'r,s- v. 

161 ; 41 L. J. Ex. 114. Humphreys, 4 A. & E. 299 ; .'i L. j. K. B. 

(()) Sugden, Powers, 488 ; 1 Sanders, 65 ; Brbigloe v. Goiidson, 4 Bin". N. G. 

Uses, 170; Butler's note to Co. Lit. 726; 8 L. J. C. P. 116. 

271 h, in. 4. [t) WhitUck's Case, 8 Co. 69 i ; Tsher- 
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Statutory 
powers of 
Bale, etc. 



Power of 
jointuring. 



Power of 
charging por- 
tions. 



The statutory powers to sell, exchange, partition, lease, mort- 
gage, or charge conferred upon limited owners by the Settled 
Land Acts, 1882 to 1890, if exercised, transfer the land conveyed 
" discharged from all the limitations, powers, and provisions of 
the settlement, and from all estates, interests, and charges 
subsisting or to arise thereunder, but subject to and with the 
exception of (i) all estates, interests, and charges having priority 
to the settlement ; and (ii) all such other, if any, estates, 
interests, and charges as have been conveyed or created for 
securing money actually raised at the date of the deed ; and (iii) 
all leases and grants at fee farm rents or otherwise," and certain 
other matters " granted or made for value in money or money's 
worth, or agreed so to be, before the date of the deed, by the 
tenant for life, or by any of his predecessors in title, or by any 
trustees for him or them, under the settlement, or under any 
statutory power, or being otherwise binding on the successors in 
title of the tenant for life " (ii). Mortgagors and mortgagees of 
land while they are in possession may make leases of the mort- 
gaged land. The lease takes effect out of the interest of the 
mortgagee (x). 

A power of jointuring, according to its purpose, operates from 
the death of the husband, and takes jDriority of all other beneficial 
uses and estates of the settlement then subsisting or arising upon 
that event (?/). 

A power of charging portions for children, in general, takes 
effect after the life estate of the father, and subject to the 
jointure of his widow (.j). 



wood V. OUluum, 3 M. & S. 382 ; Ilogers 
V. Hmnphreys, 4 A. & B. 299 ; Butler's 
note to Co. Lit. 2] 4 a. Where the lessor 
having a power of leasing under a settle- 
ment made a lease reserving the rent to 
himself, his heirs and assigns, without 
any reference to the power whereby 
the reservation might be explained and 
directed, it was held that the lease 
operated only by way of estoppel 
between the parties to it, and was void 
both for and against the persons entitled 
under the settlement. Yellotulyv. Guirrr, 
11 Ex.274 ; 24 L.J. Ex. 289, explaining 
Greeiiaway v. Hart, 14 C. B. 340 ; 23 
L. J. G. P. 115, in which case a lease 
made in like terms but with express 
reference to the power was supported in 



accordance with the apparent intention. 

(u) Settled Land Act, 1S82, s. 20. 
See Carson's Real Prop. Stats. 673 and 
the cases there cited, and J?e Dickiiiand 
KelsalVs Cunt., [1908] 1 Ch. 213 ; 77 
L. J. C. 177. 

(.») Conveyancing and Law of Pro- 
perty Act, 1881, s. 18 ; Itohliinsv. Wkyte, 
[I90(Jl 1 K. B. 12.5 ; 75 L. J. K. B. 38. 

(v/) Sugden, Powers, 484 ; lie Do 
lioijhton, [1896] 2 Ch. 385 ; 65 L. J. 0. 
667. See IXe IhiHCoch, [1896] 2 Ch. 
173 ; 65 L. J. G. 690 ; Jle Aileslmrij 
{Marq.) inul Iveufih {Ld.), [1893] 2 Ch. 
345 ; 62 L. J. C. 713 ; Jie A'ech and 
ILirfs Cont., [1898] 1 Ch. 617 ; 67 
L. J. C. 331. 

(.-) Sugden, Powers, 487. 
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§ 3. Execution of Powers. §§ 1. Time of Execution. 

Power may be executed at any time during the life of tlie donee — notwith- 
standing the determination of his estate. 

Power to be exercised at a future time or event — after decease — wheu in 
possession of estate. 

Power given upon contingency — power given to survivor of two or more 
persons. 

Power restricted to certain time or event — during coverture — powers in 
settlements. 

A power given to a tenant for life in general terms, without Power given 

express or implied restriction of the time of execution, may be foj. ^^^^ 

exercised at any time during the life of the donee (a). And Notwith- 

where the donee of the power takes an estate determinable standmg de- 

^ _ termination oE 

during his life, the power may continue and be exercised, though his estate and 

the estate be determined and the remainder vested in possession Remainder. 

until appointment. Thus where real estate was settled upon A. 

for life or until bankruptcy, with remainder to his children as he 

should appoint, and in default of appointment to the children 

equally ; upon his bankruptcy the property vested in possession 

in the children, but was subject to a subsequent execution of the 

power (b). — Where the donee of the power took a determinable 

estate, and it was expressly provided that upon the determination 

of his estate in the event specified the property should go over as 

if he were actually dead, it was held that his power ceased upon 

the determination of his estate (c). The statutory powers of a 

tenant for life under the Settled Land Acts, 1882 to 1890, "are 

not capable of assignment or release, and do not pass to a person 

as being, by operation of law or otherwise, an assignee of the 

tenant for life, and remain exercisable by the tenant for life 

after and notwithstanding any assignment, by operation of law 

or otherwise, of his estate or interest under the settlement " (d). 

A power to be exercised at a future time or in a future event Power to be 
cannot be executed until the time arrives or the event happens, tuturg^thn^e' 
Thus, a power of sale given after the decease of a person cannot, After decease 
in general, be exercised during his life (e) . — So, where in a settle- °^ '^ person. 



(a) Sugden, Powers, 260. See Black- 72 L.J. C. 21i ; Re Wunhonie {Lord) 

loood V. Burroioes, 4 Dr. & War. 441. and Brou: lie's Cont., [1904] 1 Ch. 537 ; 

(J) AyUcbis Trusts, L. R. 16 Eq. 73 L. J. C. 270. 

58.5 ; 42 L. J. C. 745 ; Wiclhaiik v. (e) Sugden, Powers, 266 ; Co. Lit. 

Wing, 2 H. & J\1. 436 ; 34 L. J. C. 425. 112 h ; Johnstvne v. Baler, 8 Beav. 233. 

(c) Pete v. -B?-!tt(;«, L. E. 11 Eq. 433. See cases cited Want v. Stallibrass, 

Cd) Settled Land Act, 1882, s. 50 ; L. R. 8 Ex. 175 ; 42 L. J. Ex. 108. 
Me Barlow's Cont., [1903] 1 Ch. 382 ; 
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Power given 
to tenant for 
life to ap- 
point usea 
arising after 
his decease. 



Power given 
when in 
possession. 



Power given 
upon a con- 
tingency. 



ment a power of leasing was given to the father (tenant for life) 
during his life, and after his decease to the son (tenant for life 
in remainder) during his life ; it was held that the son could not 
lease under the power during the lifetime of the father, although 
the father conveyed his estate to the son (/). 

But a power given to appoint uses or estates after the decease 
of a tenant for life may require to be construed relatively to the 
prior life estate, as applying to the time of possession of the estate 
to be appointed and not as limiting the time for executing the 
power (,(/).■ — A limitation to A. for life and "at" or "after" his 
death as he shall appoint, does not restrict the execution of the 
power to a will, but it may be made at any time during his life. 
On the other hand, where the terms of a power are only 
consistent with a testamentary power of appointment, the power 
will be so restricted (/(). 

A power given to the tenant of an estate to be executed when 
in actual possession of the estate cannot be executed before he 
obtains possession ; and, in general, possession of his own estate 
is intended, so that the power cannot be accelerated by 
possession acquired under a grant of a prior possessory estate (i). 
The person to exercise, as tenant for life, the statutory powers 
conferred by the Settled Land Acts, 1882 to 1890, must be 
" beneficially entitled to possession of settled land," which has 
been interpreted to mean in possession as contradistinguished to 
in reversion (/f). "Where two or more persons are so entitled 
they together constitute a tenant for life(i). 

There was a jurisdiction in equity (now possessed by all 
branches of the Supreme Court) to enforce a covenant or contract 
to execute the power when it arises, if made at a date anterior 
to that at which the power was actually exercisable {m). 

Whether a power given upon a contingency can be exercised 
before the contingency happens, depends upon the nature of the 
contingency. Thus a power given to a person in case of failure 
of issue at his death may be executed during his life, though 

(/) CiKcr V. Bay, 13 East, 118. 

(17) Hargrave's note (2) to Co. Lit, 
113 a ; Alcvandcr v. Young, fi Have, 393. 

(/() Sugden, Powers, 210 ; lli-JitcJisim's 
Will, 13 Ch. D. 189 ; 49 L. J. C. 82; and 
the cases tliere cited ; Jte Fhncer, 55 
L. J. C. 200. 

(/) Sugden, Powers, 269 ; Coxe v. Buy, 
13 East. lis. 

(7i) Settled Land Act, 1882, %.2; Be 
Atkinson, 31 Cli. D. 577 ; 55 L. J. 0. 
49 ; Be Llanurrr's (^Biiriiiii'sx) Will, 
[1903] 1 Ch. 16 ; 72 L. J. C. 406. See 



Carson, Real Prop. Stats, p. 658. See 
as to persons having powers of a tenant 
for life Settled Land Act, 1882, ss. 58— 
63 ; Carson's Real Prop. Stats, pp. 699 
et soq. 

(I) Settled Land Act, 1882, s. 2 ; Be 
Atkinson, 31 Ch. D. 577 ; 55 L. J. C. 49 ; 
Be CoUinf/e's Sett, 36 Ch. D. 516 ; 57 
L. J. C. 219 ; Be Osiorne ,$■ Brig/it's, 
Ltd., [1902] 1 Ch. 335 ; 71 L. j. C. 
215. 

(m) Sugden, Powers, 550 ; and see 
ibitl. 530. See post, p. 306. 
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operative only upon the contingency happening of his death 
■without leaving issue (w). But a power to appoint by will to 
those members of a class who might be living at a date beyond 
the limits of the rule against perpetuities cannot be executed in 
favour of the class by a will made before the date fixed (o). 

If the contingency is as to the person, it cannot be executed Power to eur- 
until the person is ascertained. Thus, a power given to the persons, 
survivor of two persons cannot be executed by a joint appoint- 
ment, or by a several appointment, during their joint lives (jj). 
But a general power, if to be executed by will, may be well 
executed by the will of the actual survivor, though made during 
the joint lives ; for the will, as to the property comprised therein, 
speaks from the death (q). A power given to a designated person 
in the event of his surviving another, if executed during the 
joint lives, will be effective if the donee be the survivor (?•). 



A power to be exercised within a prescribed period is not well 
executed by a will, unless the donee of the power die within the 
period, because the will is not operative until his death (s). And 
where the power was limited to cease in a certain event, as if the 
donee were then dead, a will previously made was held to be no 
execution, as the will remained revocable (t). 

A married woman may execute a power. But her power may 
be limited so that she can only execute it while unmarried, or 
during the continuance of a particular coverture, or during the 
continuance of any coverture. The nature of the power depends 
upon the wording of the instrument creating it, and it is not 
possible to reduce the cases to any definite rule (it). 

The usual powers in a settlement are impliedly restricted in 
their execution by the duration of the settlement, or the continu- 
ance of the trusts and purposes to which the powers are 
subservient ; and they cannot, in general, be exercised after the 
vesting in possession of the ultimate remainder in fee, whereby 
they are rendered no longer necessary (x). 



00 Daliy v. Pullen, 2 Bing. 144. 
And as to a power to arise on default oil 
issue, see Sugden, Powers, 267. 

{o) Slight V. Hartnoll, 19 Gh. D. 294 ; 
51 L. J. C. 162. 

(jo) McAdam v. Logan, .3 Bro. G. C. 
310 ; Doe v. TomUnson, 2M.&. S. 165 ; 
Hole V. Eseott, 4 M. & Gr. 187. See 
Cai-e V. Caxe, 8 De G. M. & G. 131 ; Be 
macMurn, 43 Ch. D. 75 ; 59 L. J. G. 208. 

(^) Wills Act, 1837, ss. 24, 27 ; 
Thomas v. Jones, 1 De G. J. & S. 63 ; 32 
L. J. G. 139. 

(■;■) Sutherland (^Countess) v. Nortli- 

L.P.L. 



Power re- 
stricted to 
certain pei'iod 
or event. 



Power during 
coverture, or 
notwithstand- 
ing coverture. 



Powers in 
settlement im- 
pliedly re- 
stricted to 
purposes of 
the settle- 
ment. 



more, 1 Dick. 56 ; S. C. iiom. Sclatcr v. 
Trarell, 3 Vin. Ah. 427, pi. 8. See 
Thomas v. Jones, 1 De G. J. & S. 63 ; 32 
L. J. C. 139. 

(.s) Coojier v. Martin, L. R. 3 Ch. 47, 
and there is no jurisdiction in equity to 
supply such defect in the execution, 
lb. See jiost, 306. 

(f) Potts V. Britton, L. E. 11 Eq. 433. 

(w) Sugden, Powers, 153 et seq. ; Wood 
T. Wood, L. E. 10 Eq. 220 ; 39 L. J. G. 
790. 

(ic) Sugden, Powers, 99, 859 ; see 
ariie, pp. 275, 276. 

D 
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§§2. The Form and Conditions of Execution. 

Forms and conditions prescribed by the power must be strictly complied 

with. 
Power given in general terms. 
Power to be executed by deed — by other instrument or writing — will 

operating as instrument of execution — statutory form of execution by 

deed. 
Power to be executed by will — statutory form of execution by will — 

execution by will revocable. 
Consent required to execution. 
Power involving discretion cannot be transferred — power extended to 

survivors — to heirs or executors — to assigns — execution by attorney. 
General power may be transferred — execution by giving power. 



Forms pre- 
scribed in 
power must 
be observed. 



The forms and conditions prescribed in the creation of the 
power for the due execution must be strictly observed ; — as that 
it shall be executed by deed, or will, or writing ; — with signature, 
sealing, delivery ; — in the presence or with the attestation of 
witnesses; — with enrolment, or any other like ceremony ; — with 
the consent of certain persons, or with notice to certain persons, 
or with any other conditions of the like kind (a), or that the 
instrument executing a general power to appoint by will shall 
refer to the instrument creating the power (b). 



Power given 
in general 
terms. 



Power to be 
executed by 
deed. 

By other in- 
strument or 
\Yriting. 



Will operat- 
ing as instru- 
ment of 
execution. 



A power given in general terms, without any express or implied 
restriction upon the mode of execution, may be executed by deed 
or will, or by any writing sufficiently declaring the use or estate 
appointed (c). A recital in a deed, where no special form is 
necessary, may amount to a sufficient execution of a power (d). 

A power expressly requiring an execution by deed cannot, in 
general, be executed by will. — But if the mode of execution be 
extended in terms to any other instrument or writing, it is not 
then restricted to a deed, and an instrument intended as a will, 
whether good or not as such, if answering to the description and 
complying with the formalities required by the power, may be a 
sufficient execution (c). In this respect, a will attested as being 
" published, acknowledged and declared " as the testator's will 



(a) Sugden, Powers, 206, 229. 

(b) Phillips V. Cai/Jeij, 43 Ch. D. 222 ; 
51) L. J. C. 177 ; Itr Lane, [1908] 2 Ch. 
581 ; 77 L. J. C. 774. 

{c) Sugden, Powers, 135, 203 ; Re 
Jackson's Will, 13 Ch. D. 189 ; 49 
L. J. C. 82. See Re Flower, 55 L. J. C. 
200. 



(d) Poulson V. Wellington, 2 P. Wms. 
433 ; Re Farnell, 33 Ch. D. 599. 

(e) Sugden, Powers, 135, 209, 214 ; 
Taylo)' V. Meads, 4 De G. J. & S. 597 ; 
34 L. J. C. 203. As to the jurisdiction 
to aid in the case of a defective execu- 
tion of a power, seejiost, p. 304. 
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in the presence of witnesses was held to answer the desci-iption 
of an instrument "deUvered " (/). But a will not sealed, nor 
purporting to be sealed, was held not to operate as an instrument 
" sealed," as required for the execution of a power (V/). 

By the 22 & 23 Vict. c. 35, s. 12, " A deed hereafter executed statutory 
in the presence of and attested by two or more witnesses in the cution by 
manner in which deeds are ordinarily executed and attested ':^^^'^' 
shall, so far as respects the execution and attestation thereof, be 
a valid execution of a power of appointment by deed or by any 
instrument in writing not testamentary, notwithstanding it shall 
have been expressly required that a deed or instrument in 
writing made in exercise of such power should be executed or 
attested with some additional or other form of execution or 
attestation or solemnity." A proviso follows saving the effect 
of any du'ection in the power as to the consent of any person 
required, or as to any act having no relation to the mode of 
executing and attesting the instrument, and also saving an 
execution conformable with the power (h) . 

Where the donee of a power is restricted to an appointment Power to be 
by will, he cannot execute it by deed or other instrument having ^'^^ "^'^^'^ ^^ 
an immediate irrevocable operation, for the intention of the 
power that the execution should be revocable would be thereby 
defeated (i). 

The Wills Act, 1837, (applying to wills made subsequently,) statutory 
which prescribes a general form for the execution of wills (s. 9), cution by^*^' 
further enacts as to the execution of powers by will (s. 10), will. 
" that no appointment made by will in exercise of any power 
shall be valid, unless the same be executed in manner herein- 
before required; and every will executed in manner hereinbefore 
required shall, as far as respects the execution and attestation 
thereof, be a vahd execution of a power of appointment by will, 
notwithstanding it shall have been expressly required that a will 
made in exercise of such power should be executed with some 
additional or other form of execution or solemnity " (k). 

The statute applies only to powers admitting in terms of an 

{f) SniUli V. Adkins, L. E. 14 Eq. (i) Sugden, Powers, 210; Prohi/ v. 

402 ; 41 L. J. C. 628. Lamlor, 28 Beav. 504 ; Re Flower, 55 

(cj) Taylor v. Meads, 4 De G. J. & S. L. J. C. 200 ; Majurihanks v. Horendeii, 

597 ; 34 L. J. C. 203, and see the cases Dru. 11. And there is no jurisdiction 

there cited. in equity to aid such an execution oi: 

ill) See as to the changes effected by the power, see post, p. 306. 
this statutory provision, Sugden, Powers, {k) Phillips v. Cayleij, 43 Gh. D.2l'2 ; 

234 ; Carson, Eeal Prop. Stats. 52i). 59 L. J. C. 177. See Re Lane., [1908] 

And see Newton v. Mohetts, 9 H. L. C. 2 Cb. 581 ; 77 L. J. C. 774. 
262. 
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execution "by will," and does not extend to powers to be 
executed by other instruments or writings, though a will might 
answer the description of such instrument or writing and satisfy 
the terms of the power ; in which case, however, the statute will 
not obviate the defects of the will as such instrument in not 
satisfying the requirements of the power (l). 



Execution by 
will is re- 
vocable. 



Consents re- 
quired for 
execution. 



An appointment by will partakes of the revocable quality of 
the will itself in which it is made, and, therefore, is not complete 
until the death of the testator. Consequently it cannot operate 
in favour of appointees dying before the testator ; and a revoca- 
tion of the will is a revocation of any appointment thereby 
made (m). So it cannot operate as an execution of a power 
restricted to a certain time, unless the testator die within the 
time, so that his will may become operative during the 
continuance of the power («)• 

The consent of other persons, which may be required as a 
condition to the execution of the j)Ower, must be obtained, and 
at the time and in the particular form required by the terms of 
the power ; and the death of the person whose consent is so 
required, or of one of several persons whose joint consent is 
required, prevents the exercise of the power and so destroys 
it (o). 



Power in- 
Tolving dis- 
cretion can- 
not be trans- 
ferred. 



Power ex- 
tended to sur- 
vivors. 



" If the power repose a personal trust and confidence in the 
donee of it, to exercise his own judgment and discretion, he 
cannot refer the power to the execution of another, for delegatus 
non potest delegare " (p). — So a power of consent, as a condition 
to the execution of a power by another, cannot be transferred (5) . 
The statutory powers of a tenant for life under the Settled Laud 
Act cannot be assigned (r). 

It is sometimes important to consider, especially in the case 
of trustees, whether a power is exercisable by the persons 
named, or may be executed by others in a chain of devolution. 
As regards survivorship, the following rules are laid down by 
Lord St. Leonards : (1) where a power is given to two or more. 



{I) Taylof V. JMeads, i De G. J. & S. 
597 ; 31 L. J. C. 203. 

(m) Sugden, Powers, 458, 460 ; Dar'ies' 
Trusts, L. E. 13 Eq. 163 ; 41 L. J. C. 
97 ; Sotheran v. Bening, 20 Ch. D. 99 ; 
Me Boyd, [1897] 2 Ch. 232 ; 66 L. J. C. 
614. iSee lU- Martni, [1902] 1 Ch. 314 ; 
71 L. J. C. 203. 

('«) CuojKi' V. Slartin, L. R. B Ch. 47. 
And if the power cease before the death 



of the testator, there is no equity in aid 
of the .appointment in his will. See 
Xwst, p. 306. 

(u) Sugden, Powers, 252, and see the 
cases there cited. 

(p) Siigden, Powers, 179, and see the 
oases there cited. See Williamson v. 
Faricell, 35 Ch. D. 128 ; 56 L. J. C. 645. 

((/) Umrhins v. JCciiq), 3 East, 410. 

()•) Settled Land Act, 1882, s. 50. 
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hj their proper names, who are not made executors, it will not 

survive without express words ; (2) where it is given to three or 

more generally, as to " my trustees," " my sons," etc., and not 

by their proper names, the authority will survive whilst the 

plural number remains ; (3) where the authority is given to 

" executors," and the will does not expressly point to a joint 

exercise of it, even a single surviving executor may exercise it ; 

(4) where the authority is given to them nominatim, although 

in the character of executors, yet it is at least doubtful whether 

it will survive ; (5) where the power to executors to sell arises 

by implication, the power will equally arise to the survivor. The 

learned author in conclusion repeats the advice of Lord Coke 

that the power should be extended in express terms to the 

survivors or survivor (s). In the case of trusts constituted after, 

or created by instruments coming into operation after, 

December 31st, 1881, a power may be executed by the survivor 

or survivors of two or more trustees unless the contrary is 

•expressed in the instrument creating the power {t). 

The power may be expressly extended to representatives, as Power ex- 

the heirs or executors of the donee, who in such case may *^°'Js'i*o 

' -J heirs or exe- 

€xecute it ; but it is not thereby made assignable {ii). cutors. 

If the power be expressly extended to the assigns of the donee. Power ex- 
it may pass to his assignee in law or in fact, either as annexed ^^^^^^ ^ 
to an estate or not, and either in his lifetime or at his death, 
according to the intention of the instrument creating the 
power (x). New trustees appointed by the donees of the power 
for that purpose may exercise the same powers, authorities, and 
discretions as the original trustees, unless this right is negatived 
or modified by the instrument creating the trust ; and if 
appointed by the court without this limitation (y). 

The deed or instrument of appointment under a power, when Execution by 
prepared according to the instructions of the donee, may be ^ "^"^y- 
executed by attorney, there being no discretion involved in the 
mere act of execution ; unless the power prescribe some particular 
mode of execution inconsistent with such agency. The deed or 
instrument is in fact that of the principal ; it purports to be 
drawn and executed in his name, though the formal act of 
execution is by the hand of an attorney (z). 

• («•) Sugden, Powers, 128. See ante, May, 3 K. & J. 585 ; 26 L. J. C. 

p. 273, n. (u). 7S1. 

it) Trustee Act, 1893, s. 22. {y) Trustee Act, 1893, s. 10, sub-ss. 3, 

(u) Sugden, Powers, 129—134, and 5, s. 37. 

the cases there cited. (--) Sugden, Powers, 180, 199 ; see 

[x) Sugden, Powers, 180 ; Hall v. Berkeley v. Hardy, 5 B. &. 0. 355. 
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PART II. CHAP. II. THE LIJIITATION OF FUTURE ESTATES. 



General power 
may be trans- 
ferred. 



Execution by 
giving power. 



A general power, unrestricted as to the objects and as to the 
execution, may be transferred to another. Thus where an estate 
is limited generally to such uses as A. shall appoint, he may 
limit it to such uses as B. shall appoint, and B. will take a 
general power of appointment. The power in such form is a 
species of ownership equivalent to the fee simple, involving no 
trust or discretion except on his own behalf (a). 

A power to appoint generally to or amongst particular objects 
may be executed by giving to the objects a general power of 
appointment, for that is equivalent to ownership, and not a 
delegation of the original power (&). So the power may be 
executed by giving to an object an estate for life with power to 
appoint by will (c) ; only if the object of the appointment were 
not living at the time of the creation of the power, the appoint- 
ment to him of the power by will would be void for 
remoteness (d). 



§§ 3. CONSTEUCTION AND OpBEATION OF THE INSTRUMENT 

OF Execution. 

Intention to execute the power — examples. 

Conveyance or devise operating as execution of power — where donee of 

power has no estate — where donee has estate — where donee, having 

estate, botli appoints and conveys. 
Statutory effect of general devise in execution of power — power created 

subsequently to the will. 
Construction of the uses and estates appointed. 
Partial and repeated execution of power — execution for mortgage or 

charge only. 
Execution with reservation of new powers of revocation and appointment 

— new powers must be expressly reserved — new power of revocation 

does not include new appointment — new powers do not require the 

formalities of the original power — Execution by will revocable without 

reservation. 
Execution subject to a condition. 



Intention to "^'■^ intention to execute a power must appear, but is 
execute the sufficiently manifested by an instrument which points to the 

power must ,.,.,. . ., ^ 

appear. property over which it exists; it need not expressly recite or 

refer to the power, although it is customary to do so (a). 



(«) Sugden, Powers, 181, 19,5 ; see 
iiiite, p. 2tH. 

lb) Bray v. Bree, 2 CI. & F. 4,53. 

(<■) FhipHon V. Tnrmi-, !) Him. 227 ; 
Slurli V. Dahyns, L. E. 10 Ch. 3.j ; 42 
L. J. C. 524. 

{d) ^]'^llhlston v. King, L. 11. 8 Eq. 



1G.5 : 38 L. J. C. 61, 392 ; Morgan v. 
Gniimc, L. K. IC Eq. 1 ; 42 L. J. C. 
410. 

(a) Sugden, Powers, 201, 289 ; Ga7-th 
V. Toionwnil, L. 11. 7 Eq. 220 ; Re 
FarncU, 33 Ch. D. 599. 
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A will containing a general expression of intention to execute Examples, 
any disposing power may operate as an execution of a power, 
general or special, notwithstanding the will contain a general 
charge of debts, which could not attach on the property appointed, 
and notwithstanding that it purport to devise a greater estate or 
to include other persons than the power authorises (b). A recital 
in an instrument to the effect that a person, an object of the 
power, is entitled to an estate or fund to be appointed may show 
a sufficient intention to appoint, and if sufficient in respect to 
form may operate as an appointment (c). — Where a person, 
having a general power over property vested in a trustee, took 
a transfer of the property from the trustee and executed the 
deed of transfer, it was held to operate as an execution of the 
power (d) . 

Where a person, having a power to appoint property, executes Conveyance 
an instrument (whether a conveyance or will) satisfying the operating as 
requirements of the power as to form and conditions, it will execution of a 
operate as an execution of the power, although it neither contains where' no 
a reference to the power, nor expresses an intention to execute estate. 
the power, if the donee has no property to which a direct 
conveyance or devise could apply (e). 

Where a person has a power of appointment and also an Where donee 
estate in the same property, a conveyance or devise, without estatT'^' ^^ 
any reference to the power, operates presumptively upon the 
estate only, and not as an execution of the power. But if full 
effect cannot be given to the intended disposition by way of 
conveyance or devise, the instrument, if sufficient in other 
respects, may be taken to operate in execution of the power in 
order to effectuate the general intention (/). — Thus, if a tenant 
for life with a power of leasing grant a lease without reference 
to the power, such lease, as drawn from his estate, would 
determine with his life ; but, if made in conformity with the 
power, it may be supported for the whole term as an execution 
of the power (g). 

iV) Liiwr V. Pennlnrjton, 10 L. J. bdl, 2 (i\S..l\2 ; Be Dar-njwrt, \lS\'ib'] 

N. S. C. 83 ; I'eape's trusts, L. E. 16 1 Gh. 361 ; 6i L. J. C. 252. 

Eq. 442 ; 43 L. J. C. 87 ; Re Miliiei; (e) Sugden, Powers, 289 ; Roake v. 

[1899] 1 Ch. 563 ; 68 L. J. 0. 255 ; Re Benn, 4 Bli. N. 8. 1 ; Att.-Gen. v. 

3/ayhew, 70 L. J. C. 428 ; [1901] 1 Ch. WllluHsim, L. E. 2 Eq. 816 ; Gmtwick's 

677; Re Weston's Sett., [1906] 2 Ch. Trusts, L. E. 1 Eq. 177; Re Mai/hcw, 

620 ; 76 L. J. C. 54. [1901] 1 Ch. 676 ; 70 L. J. C. 128. " 

(c) Wilson y.Piggott,2Yes.\un.m\\ (/) Roalte v. Demi, 4 Bli. N. S. 1 ; 

Re F^rnell, 33 Ch. D. 599. Sir Edward Clere's Case, 6 Co. 17. See 

((Z) JIarler v. Tommas, L. R. 17 Eq. Sugden, Powers, 347. 

8 ; 43 L. J. C. 73. See Watts v. Camp- (r/) Per Parker, C. J., Tomllnson T. 
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Execution of 
power operat- 
ing as con- 
veyance. 



Where donee 
of power 
having estate 
both appoints 
and conveys. 



Statutory 
eflfect of 
general devise 
as execution 
of a general 
power. 



On the other hand, where the instrument is expressly made 
in execution of the power only, and not as a conveyance of the 
estate, if it be void in execution of the power, it may be supported 
as against the appointor out of his interest ; but it will not 
operate as a conveyance contrary to the intention, where the 
effect of such operation would be prejudicial to the appointee, 
as by merging a prior interest, or giving a less interest than 
intended under the power, or where the estate is subject 
to trusts (/t). 

Where the donee of a power, having also an estate or interest 
in the land, both executes the power and conveys the estate, 
the question may arise whether the instrument operates by way 
of conveyance or appointment. This is a question of construction 
with reference to the circumstances, and that construction is 
to be adopted which will best effectuate the intention of the 
parties (i). — Conveyances are commonly drawn so as to be 
capable of operating either way, for greater security (k). 

By the Wills Act, 1837, s. 27, " a general devise of the real 
estate of the testator, or of the real estate of the testator in any 
place, or in the occupation of any person mentioned in his will, 
or otherwise described in a general manner, shall be construed 
to include any real estate or any real estate to which such 
description shall extend (as the case may be) which he may 
have power to appoint in any manner he may think proper, and 
shall operate as an execution of such power, unless a contrary 
intention shall appear by the will;" the section proceeds to 
enact in the same terms as to personal estate. — If the power 
requires that the appointment should expressly refer to the 
power, it is not a general power within the section (l). A power 
to appoint to any person by will only is a general power within 
the section {m) ; a power to appoint in any manner amongst 
children is not (n). A power to appoint a life estate to a wife 
cannot be exercised by an appointment of an absolute interest 
to her (o). 

This enactment merely expresses the rule of law, where there 
is no other estate to satisfy the devise ; but where the testator 
has an estate as owner, and also a general power over the same 



Dighton, 10 Mod. ,S6 ; Campliell v. 
Leacli, Ambl. 7-10. See Dijas v. Cruise, 
2 Jo. & Lat. 460. 

(/() Sugden, Powers, 3.tH ; Itue v. A hp. 
York, G East, 8G ; Souses \, Bust London 
Waterwurlis, 3 Madd. 375 ; .Jac. 324. 

((') Sugden, Powers, 357, and cases 
tliere cited. See Butler v. (I'rdij, L. K. 
6 Ch. 2IJ ; 39 L. J. 0. 201. 



(70 See ante, p. 275. 

(0 PhilUjis V. Cayley, 43 Oil. D. 222 ; 
59 L. J. C. 377. See Ite Lane, [1908] 
2Ch. 581 ; 77 L. J. G. 774. 

(wi) Me Powell's Trusts, 39 L. J. C. 
18S. 

(«) Cloves V. Awdri/, 12 Beav. 604. 

Qi) ],',■ ]['illiams, 42 Ch. 1). 93 ; 58 
L. J. C. 451. 
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or other estates, it alters the previous rule, that a general devise 
would operate as an appointment only if the intention required 
it. Under the statute a general devise executes the power unless 
a contrary intention appear by the will (p). 

Under this section a charge of debts or legacies, or other Direction to 
general direction as to the application of the testator's estate, ^^■'' ^ ^'^°' 
may operate as an execution of a general power of appoint- 
ment ((/). But the execution will extend only so far as necessary 
to render such directions effectual, and so far as such directions 
fail by lapse or otherwise the power will remain unexecuted (?■). 

The same statute enables a testator to dispose of all the real Powers 

CrGSitsd. SU.DSG" 

and personal estate which he shall be entitled to at the time of quently to the 
his death (sect. 3) ; and further enacts that every will shall be ^^''^^• 
construed, with reference to the real and personal estate com- 
prised in it, to speak and take effect as if it had been executed 
immediately before the death of the testator, unless a contrary 
intention shall appear by the will (sect. 24). — Hence a general 
devise may operate in execution of a power created after the date 
of the will, if it be capable of being so executed ; but it may 
appear from the circumstances, or the language used, that the 
testator did not intend his previous will to operate in execution 
of it, in which event it will be so restricted in its operation (s). 

The limitation of the uses or estates appointed in execution of Construction 
a power is construed by the rules applicable to the instrument 1^^^'^ ap- 
of execution, as being a deed or a will. Therefore, if the pointed, 
appointment be by deed, the same technical terms are required, 
and receive the same construction as in a conveyance of the like 
estates. If the appointment be by will, the terms of appoint- 
ment receive the same construction as wills in general {t). — The 
appointed limitations are construed, in general, in combination 
with the limitations of the original instrument creating the 
power and as if inserted therein in place of the power (;()• 

A power of revocation and new appointment may be executed Partial execu- 
from time to time as to different parts of the land, or as to '''°^' 

(;;) Sugden. Powers, 300 ; Carson, 508 ; 55 L. J. C. 56i ; Re Boyd, [1897] 

Eeal Prop. Stats. 467 ; Lalie v. Currie, 2 Ch. 232 ; 66 L. J. C. 6U. 

2 De G. M. & G. 547. See Re Jacob, (s) Stillman v. Weedon, IG Sim. 26 ; 

[1907] 1 Ch. 445 ; 76 L. J. C. 217. IS L. J. C. 46 ; J/o.w v. Barter, 2 Sm. 

{q) Wdday v. Barnett, L. E. 6 Eq. & G. 458 ; Ruding's Settlement, L. R. 14 

193 ; Re Wilkinson, L. R. 4 Ch. 587 ; Eq. 266 ; 41 L. J. C. 605 ; Pettinger v. 

Re Rinide's Sett., 12 Ch. D. 667; Re Ambler, L.li. 1 Eq. 5J0; 35 L. J. C. 

Hodgson, [1899J 1 Ch. 666 ; Re Marten, 389; Re Hayes, [1901] 2 Ch. 529. See 

[1902] 1 Ch. 314. See iie Van Hag an, Beddington v. Bnuiiiunii, [1903] A. C. 

16 Ch. U. 18. 13 ; 72'L. J. C. 155. 

(?■) i?«i)«fies'?Ww!;s,L. R.13Eq.l63; (f) Sugden, Powers, 441. 

41 L. J. C. 97 ; Re 'llntrston, 32 Ch. D. (w) See ante, p. 270. 
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Repeated exe- 
cution. 



Execution for 
mortgage or 
charge only. 



different uses or estates, so long as any power continues. Thus, 
a general power of appointment may be executed by appointing 
an estate for life at one time, and the fee at another time. So, a 
power of jointuring or raising portions may be executed from 
time to time, as required, up to the limits of the power {x). — And 
an express declaration that the residue of the estate or interest 
shall go to the remainderman or as in default of appointment is. 
merely a statement of the legal result, and not a complete 
execution of the power, preventing any further execution of it (y). 
A power may be executed for the whole legal estate, but only 
partially for the equitable or beneficial estate ; as in the case of 
an appointment in fee by way of mortgage or charge only, the 
power is wholly executed at law, but only partially in equity, 
leaving the equity of redemption or the residue of the beneficial 
interest still subject to the power; but a formal reservation of 
the equity of redemption may operate as an appointment of the 
residuary interest, without an express declaration of intention to 
alter the previous title (z) . 



Execution 
with power of 
revocation 
and new ap- 
pointment. 



Power of re- 
vocation must 
be expressly 
reserved. 



Keserved 
power of re- 
vocation does 
not include 
new appoint- 
ment. 



A power, whether general or limited, may be executed with 
the reservation of a power of revocation and new appointment, 
although no express authority for such reservation be given in 
the original power ; and a like reservation may be made upon 
every subsequent execution of the power (a). — And it seems 
" that such a power may be reserved upon the execution of even 
a power simply collateral " (h). — " But a power may be so framed 
as to show that an irrevocable appointment is intended so as to 
exclude the right to reserve a power of revocation " (c). 

Where a power of appointment is executed by deed, without a 
power of revocation being reserved in the deed, the appointment 
cannot be revoked, although the original power expressly 
authorise revocation from time to time (d). 

The execution of a power to revoke reserved upon the execution 
of a former power will revive the powers contained in the 
original settlement, although to the power of revocation there 



(«) Sugden, Powers, 272 ; Difujes' 
Case, 1 Co. 173 J ; lierrey v. Ilerrey, 1 
Atk. 5(J1 ; Zimcit, v. WouUton, 2 Burr. 
113G; 1 W. Bl. 281; Ciiiihii/Jiaiitfi v. 
Ansti-vthei; L. R. 2 H. L. !^c. 223. See 
Wrjjxtri- V. Boddington, 16 Sim. 177 ; 
Vrrstiirme v. Gardiner, 17 Beav. 338. 

(2/) Sugden, Powers. 82 ; Zoiich v. 
1Vouhti)n,'2 Burr. 1136: 1 W. Bl. 281. 
See Uii,' V. Milborne, 2 T. R. TV.). 

(f) Sugden, Powers, 273, 271- ; Innes 
V. Jachion, 16 Ves. 350 ; 1 Bligh, lOi. 



See unte, p. 208. 

(a) Sugdeu, Powers, 367 ; 
Adams, Cowp. (i.")l. 

(V) Sugden, Powers, 389. 
p. 279. 

(e) Sugden, Powers, 389. 

ld^ Sugden, Powers, 369 
liuiid, Suaden, App. 90S; 
474 ; Re Ilanciwk, [1896] 2 Ch. 173 ; 65 
L, J. C. 6'.i(l. See 'J'arhach v. Marhurij, 
2 Vern. 511 and note. 



Adams v. 
See ante. 



Hele V. 
Free. Ch. 
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be not added an express power to appoint new uses, unless the 
appointment be destructive of the original settlement. In the 
latter case, if a power of revocation be reserved, or if executed, 
a power to appoint new uses be not also reserved, the seisin will 
vest in the settlor under the doctrine of resulting uses(e), and 
upon an attempted execution of the original power there would 
be no seisin to serve the new uses declared (/). — An original 
power in a settlement reserved to the settlor to revoke the uses 
authorises a new appointment without further reservation (g). 

New powers of revocation and appointment reserved upon the New powers 
execution of an original power are restricted in extent of operation bWormaUties 
and as to the objects of appointment by the terms of the original of original 
power ; but they are not restricted in execution by the formalities 
required by that power. These formalities may be altogether 
omitted, and the new powers executed in compliance with those 
formalities and conditions only which may be prescribed in the 
terms of their reservation (/t). 

An execution by will is always revocable by the nature of the Execution by 
instrument, without any express reservation of a power to revoke ; 
and a new appointment may be made at any time by a subse- 
quent will (i). 



power. 



will always 
revocable. 



A power may be executed conditionally, so as not to take effect Execution 
until a future time or event ; or to be subject to revocation by a condition" ** 
future event (k). Thus, an appointment by will, reciting that the 
appointor had then no children, was construed to be conditional 
on there being no children ; so that, upon children being born, 
the appointment was inoperative, and the children became 
entitled under a limitation to them in default of appointment {I). 
In settlements of land a power is usually given to raise sums of 
money charged upon the settled estates to be paid to those who 
will not come into possession of the lands under the limitations 
of the settlement. These sums of money are known as portions 
for younger children, and an appointment made to a younger 
child is impliedly conditional upon his continuing to fill that 
character until the time of payment ; and upon his becoming the 
eldest son in the lifetime of the parent the appointment becomes 

(e) See ante, pp. 83, 254. {h) Sugden, Powers, 3B6. See Adams 

(/) Ward V. Lenthall, 1 Sid. 343 ; 2 v. Adams, Cowp. 6.51 ; Bnideriell t. 

Keb. 269 ; Montagu v. Xater, 8 Ex. 507 ; Elwes, 1 East, 412 ; 7 Ves. 382. 

22 Ij. J. Ex. 154 ; Siiunders v. Evans, 8 (i) Sugden, Powers, 387. See ante, 

a. L. C. 721 ; 31 L. J. G. 233. See p. 292. 

Sugden, Powers, 373 — 386. (Jt) Sugden, Powers, 362. 

((?) Sugden, Powers, 371, 375 ; Witham (Q Jejferijs' Trusts, L. R. 14 Eq. 136 ; 

V. Bland, 1 Ch. Ca. 241 ; 3 Swanst. 42 L. J. C. 17. 

277, n. 
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void, and a new appointment may be made of that portion (m). — - 
Under a power of appointment to children, who were also entitled 
in default of appointment, an appointment was made of a share 
to one upon terms that in case of no complete appointment it 
should be in place of all claim of the appointee against the 
property; it was held that such appointment in the event 
excluded the appointee from any further claim, and impliedly 
appointed the residue to the other children (n). 



§§ 



4. Execution in Excess of Power. 



Excess as to the objects ot the power — appointment amongst persons, 

some of whom are strangers to the power — appointment to object, 

with appointment over to stranger — appointment to stranger with 

appointment over to object. 
Appointment to child for life with remainder to his children or issue, not 

objects — estate tail by oj-pres doctrine. 
Excess in the estate appointed — lease in excess of power — charge in excess 

of power. 
Appointment with directions and conditions in excess of power — direction 

that appointed property be settled — invalid directions inseparable 

from appointment. 



E.xecution in 
excess of 
power. 



Appointment 
amongst 
persons some 
of whom not 
objects. 



An appointment in excess of or deviating from the power is, in 
general, wholly void ; but if the excess or deviation can be 
ascertained and separated from the rest of the appointment, it is 
void to that extent onlj^ The excess or deviation may be in the 
objects to whom the appointment is made ; — in the estates or 
interests appointed ; — in conditions or qualifications annexed to 
the aiDpointment (a). 

An appointment made distributively amongst persons, some of 
whom are objects of the power and some not, may be void in toto 
from uncertainty as to what share the proper objects should 
take ; but such an appointment may be supported as to the 
objects within the power, if it can be taken as in effect distributing 



Qui.') Sugden, Powers, 619; Chadioicli 
v. Diileman, 2 Vern, 528 ; Teynliam 
(JjonV) V. Wi-hli, 2 Ves. sen. 19S ; He 
Jiayleifx Settlemrut, L. R. (! Ch. 590. 
See JDomvile v. Winnhn/tmi, 26 Ch. D. 
382 ; 53 L. J. C. 782 ;' Shuttlewoiih v. 
Murray, [1901] 1 Gh. 819; 70 L. J. C. 
453 ; affd. nom. Law Union and Crown 
Inxce. V. Hill, [19021 A. G. 263; 71 
L. J. C. 602. 

(«) Foster v. Cauth-ij, 6 D. M. & G. 



(«) Sugden, Powers, 498. An execu- 
tion in excess of the power may be 
sometimes enforced against the person 
taking in default of appointment under 
the equitable doctrine oC election, which 
does not fall within the scope of this 
work. Sugden, Powers, 578 ; notes to 
Stmdfield v. Streatfeld, Gas. t. Talb. 
176 ; 1 Wh. & T. L. C. Eq. 416. 
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the property amongst those objects exclusively, or as giving to 
them specific or ascertainable shares (6). 

Where an appointment is made to an object of the power, with Appointment 
an ulterior appointment, either by way of remainder or executory appointment ' 
limitation, to a person not being an object of the power, the 
latter appointment only is void, and the prior appointment may 
stand («). — But where the ulterior appointment is by way of 
executory limitation in defeasance of the prior appointment, it 
may in some cases operate by construction as a conditional 
limitation of the preceding estate and determine it in the event, 
though inoperative to pass the estate to the appointee as intended. 
It may express the intention that the former estate is' to cease 
in the event prescribed, though it fail of further operative effect 
by reason of the incapacity of the appointee (d). 

An appointment to a person not within the power followed by Appointment 
an appointment over to an object of the power, either by way of with appoint- 
remainder or executory limitation, is void as to the prior appoint- «;ent over to 
ment but may take effect as to the appointment over. — The 
ulterior appointment, however, if limited by way of remainder, 
does not admit of acceleration by removal of the preceding estate ; 
for the prior appointment, though it be made in the form of a 
particular estate, is wholly void, and leaves only the ulterior 
appointment, limited to take effect at the period or event 
prescribed for the determination of the void limitation. In all 
cases therefore the ulterior appointment can be supported only 
as an executory limitation, and if it be valid as such, it may take 
effect in due course, and in the event immediately, or upon the 
determination of a prior estate validly appointed ; but until it 
takes effect; the estate goes as in default of appointment (c). 

A power to appoint to children does not extend to grand- Appointment 
children; therefore an appointment under such a power to a ijfe with re- 
child for life, with remainder to his children or issue is void as mainder to his. 

.11-11 /■■ 1 • 111. children or 

to the remainder to the children oi issue, who are incapable oi issue, not 
taking under the power (/). objects. 

(Jj) Sugden, Powers, 504; ; Sadler v. (e) Sugden, Powers, 508, ")1.j ; Brude- 

Pratt, 5 Sim. 632 ; Brown's Tfusts, nell v. Blwes, 1 East, i42 ; 7 Ves. 382 ; 

L. R. 1 Eq. 74 ; Bruce y. Bruce, L. E. Cromjpe v. Barrow, i Ves. B81 ; Crozier 

11 Eq. 371 ; 40 L. J. G. 141 ; Be Kerr's v. Crozier, 3 Dr. & War. 353 ; Craven 

Tni.sts, 46 L. J. G. 287 ; 4 Ch. D. 600 ; v. Brady, L. K. 4 Oh. 296 ; 38 L. J. G. 

Be Perldns, [1893] 1 Gh. 283 ; 62 345 ; Re Swlnhurne, 27 Gh. D. 696 ; .•;4 

L. J. C. 531. L. J. G. 229 ; WilUainson v. Farioell, 

(c) Sugden, Powers, 503, 511 ; Adams 35 Gh. D. 128 ; 56 L. J. G. 645. See 
<€. Adams, Covi-g.&ol; Broion y . Msbett, Be Hunt, 31 Ch, D. 308; 55 L. J. G. 
1 Cox, 13. See B£ PoHer's Settlement, 280. 

45 Ch. D. 179 ; 59 L. J. C. 595. (/) See ante, p. 281 ; Sugden, Powers, 

(d) -D«e v. ^//7'e, 5 G. B.713 ; Sugden, 503; Adams v. Adams, Cowp. 651; 
Powers, 512 — 514. See ante, p. 262. Brudenell v. Mwes, 1 East, 442 ; 7 Ves. 
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Construed as 
an estate tail 
•by the cij-prei 
clooti'ine. 



But where such an appointment is made by will and the 
remainder is appointed to the children or issue in a manner 
showing an intention that they should take in a course of descent, 
it is construed to give an estate tail to the parent, in order to 
effectuate the general intention of the testator. This is an 
application of the cy-j^res doctrine already explained, which 
applies to wills, whether devising directly or in execution of a 
power ((/). The same construction is not admitted in appoint- 
ments by deed (h). 



Excess in 
estate or 
interest ap- 
pointed. 



Equitable 
estate instead 
of legal. 



Lease in ex- 
cess of term. 



Lease in re- 
version. 



Where a power authorises not merely the appointment of the 
land, but fixes the estate which may be appointed, an appoint- 
ment of a greater (or less) estate is an invalid execution of the 
power, as an appointment of the fee or of an estate tail under 
a power to appoint for life, or, it has been said, of an estate for 
life under a power to appoint an estate tail (i). — A power to 
appoint to a particular object was not well executed at law by 
appointing to a trustee for that object, but a similar appointment 
was valid in equity, and the equitable rule must now prevail 
since the Judicature Acts (k). 

Under a power to lease for a certain term, as twenty-one years, 
a lease for twenty-two years or any greater term is wholly void 
at law ; but in equity it is void only for the excess and is 
supported as a valid execution of the power for the term 
authorised (I). A power to lease for a certain term authorises a 
lease for a less term (»;) . 

Under a power to lease in possession a lease appointed to 
commence iiifuturo is void, both at law and in equity {n) ; and a 
power of leasing in general terms presumptively authorises only 
leases in possession ; and such a power does not authorise leases 
in reversion, nor, it seems, future or concurrent leases without 



382. As to the circumstances under 
which a case of election will arise, see 
notes to Streatfield v. Si real fifl i1 , Gas. t. 
Talb. 17fi ; ] Wh. & T. L. V. Eq. iKJ. 

(y) Sugden, Powers, 498 et seq. ; Line 
V. Hull, 43 L. J. C. 107 ; ne Rising, 
[1904] 1 Ch. 533 ; 73 L. J. C. 455. See 
ante, p. 243. 

(Ji) Adams v. Aihimx, Cowp. C51 ; 
Bnidenell v. Elwcs, 1 Bast, 451. 

(i) Sugden, Powers, 522 — 525, and 
the cases there cited ; Iti: Porter''s Settle- 
ment, 45 Ch. D. 179 ; 59 L. .1. C. 595. 
But see as to the latter point, Isliertvood 
V. Oldhnmo, 3 M. & S. 382 ; Sugden, 
I'owers, 411. 

(k) Churcliman v. Harveij. Ambl. 
335 ; WyMam v. Wykliwm, IS'Ves. 395 ; 



Scotneu v. Lomer, 29 Ch. D. 535 ; 54 
L.J. C, 558. See J,V Redijate, [19031 
1 Ch. 356 : 72 L. J. C. 204. 

(/) Sugden, I'owers, 519 ; CampT>ell\. 
Leach, Ambl. 740 ; Roe v. Pridcaii.v, 10 
East, 158. Asto the execution of powers 
of leasing, see Sugden, I'owers, p. 711. 
As to reservation of rent and conditions 
under a power of leasing, see ante, 
p. 285 ; and as to statutory relief against 
defects in leases under powers, see 2'ost, 
p. 309. 

(Ill) Ixlwnvoud V. Oldknoio, 3 M. & S. 
3S2. 

(«■) Sugden, Powers, 520, 760 ; Boioes 
V. Euxt London Watcrivui-lis, Jacob, 
375 ; Doe v. Calvert, 2 East, 376. See 
Doe V. Day, 10 East, 427. 
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special words for that purpose (o). But a contract to execute a 
lease at a future time may be specifically enforced, as may also a 
covenant for renewal, if at the date when performance may be 
required the power still subsists, and the proposed lease be 
conformable to the power (jj). 

Under a power to charge a certain sum on land a charge of a charge in ex- 

, • ■ J 1 -c j-i / \ cess of power. 

larger sum is void only tor the excess (q). 

If there be annexed to an appointment conditions, directions, Appointment 

,.„ ,. , . , , with duec- 

or quaimcations which are not authorised by the power, the tions and con- 
appointment, if it can be distinguished and separated from the gggg™| ™^ei, 
unauthorised terms, may stand unaffected by them ; but if inca- 
pable of being severed the appointment will be absolutely void (r). 
— Thus a direction annexed to the appointment that the appointee Condition 
should share with a person not an object of the power is void not an'^object 
and may be rejected (.s). — So directions not authorised by the participate, 
power as to the time of vesting (t). — So a direction that the Condition 
appointment be accepted in satisfaction of a debt, or that it be released or 
charged with debts, or that the appointee release a debt or pay P^*"^^- 
debts (u) ; — and the ajDpointment in such cases will stand 
good. 

Where under a power to appoint to children, the ajDpointment Condition 
of a share is qualified by a direction that it shall be held in trust Ltntaa share 
or settled in a manner to give a benefit to the children or issue of ^^ settled, etc. 
the appointee, or any other persons who are incapable of taking 
under the power, such direction is, in general, void and inoperative, 

. . , Tiij/» T<.,i ■ Appointment 

and the appointment is good and absolute (x). — It the appointee combined 
be a party to the instrument of appointment containing such ^"^^^ settle- 
direction or qualification, the latter may be supported as an appointee. 
independent disposition by him of the appointed share ; as in 
the case of the marriage settlement of a child to whom an 

(o) Sugden, Powers, 749, 7.52, 776 ; 443. 

Hue V. Prkleaux, 10 East, 184. (t) Dillon v. Dillon, I Ball & B. 77. 

(^j) Shannon v. Bradstreet, 1 Sch. & (u) Itoierts v. Dixall, 2 Eq. Ca. Abr. 

L. 52 ; Dowell v. Dew, 1 Y. & C. Ch. 668 : Cowx v. Foster, 1 J.'& H. 30 ; 29 

345 ; afEd. 12 L. J. C. 158 ; Gas LiqU L. J. C. 886 ; Ferrier v. Jaij, L. E. 10 

ami Coke Co . y . Towse, i5 Ch. D. 5i9 ; Eq. 550; 39 L. J. C. 686; White v. 

56 L. J. C. 889. See Clarli v. SmM, 9 White, 22 Ch. D. 555. See Sugden, 

CI. & E. 126. Powers, .528. 

(5-) Sugden, Powers, 521 ; Parher y. 0?) Sugden, Powers, 516, 664 ; Watt 

Parher, Gilb. 168 ; Hen-ey v. Hercey, 1 v. Creyke, 3 Sni. & G. 362 ; 26 L. J. C. 

Atk. 561, case of excessive jointure. 211 ; Woolridge v. Woolindge, Johns. 

(?•) Sugden, Powers, 526; /^ei^er/wn.s, 63; 28 L. J. C. 689; Chm-chill v. 

[1893] 1 Ch. 283 ; 62 L. J. C. 531 ; Churchill, L. E. 5 Eq. 44 ; 37 L. J. C. 

Webb V. Sadler, L. E. 8 Ch. 419 ; 42 92 ; and there is no election in such 

L. J. C. 498. cases in favour of the grandchildren or 

(s) Sadler v. Pratt, 5 Sim. 632. See issue, lb. 
Stroud Y. N'orman, Kay, 313 ; 23 L. J. C. 
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Invalid direc- 
tions in- 
separable 
from appoint- 
ment. 



appointment is made in the form of a settlement of the share 
upon the issue of the marriage (ij). 

But it is a question of construction whether upon the whole 
instrument the directions which are invalid formj a substantive 
part of the appointment so as to invalidate it, wholly or so far 
as they extend (z). 



§ 4. Equitable Jurisdiction ovbe Powers. 
§§1. Jurisdiction in aid of execution. 

Defective execution aided in favour of purchaser, wife, child, etc. — against 

persons claiming in default of appointment. 
Defects of form aided — execution by will instead of deed — by deed instead 

of will. 
Non-execution or defective intention not aided. 
Covenant or contract to execute a power enforced in equity — covenant to 

execute future power — covenant to appoint satisfied by allowing 

estate to pass in default of appointment. 
Powers held in trust enforced in equity — trust for creditors raised by 

appointment to a volunteer. 
Statutory relief against defects in leases under powers. 



Defective 
execution 
supplied. 



For pur- 
chasers, etc. 



Wife or child. 



Where an intended appointment fails at law from defect in 
the form or manner of execution required by the power, a court 
of equity, considering the claim of the appointee in certain cases 
to be preferable to that of the person becoming entitled in default 
of appointment, will aid the defective execution by compelling a 
transfer of the legal estate according to the intention of the 
appointment (a). 

A defective execution is thus aided in equity in favour of 
persons who have given value for the appointment, as purchasers 
or lessees, mortgagees and creditors ; but not at the suit of 
persons claiming without any consideration ; — also in favour of 
persons for whom the appointor is considered especially bound 
by relationship to make provision, as a wife, but not in favour 



Qj) Sugden, Powers, 670 ; Thonqtsnn 
V. Slmjjsuii, 1 Dr. & M'ar. 4.59. See 
Morga/i v. (,'riinmv, L. K. 16 Eq. 1 ; i2 
L. J, C. 410 ; Cooper v. Cmijwr, L. E. .*> 
Gh. 203; 39 L. J. C. 2-10, where the 
appointment was made to tlie daughter 
a minor on her marriage and the settle- 
ment made by her husband, giving a 
reversionary interest to the appointor ; 
the appointment was supported. 



{z) Sugden, Powers, 518, 529 ; Buclier 
V. ,Srh,iIefieU, 1 H. & IM. 36 ; 32 L. J. C. 
46 ; WeU v. Sadirr, L. E. 8 Ch. 419 ; 
42 L. J. C. 498 ; Sctititpij v. Lomer, 29 
Ch. D. 535 ; 54 L. J. C. 558 ; lie PerlihiK' 
Settlement, [1893] 1 Gh. 283 ; 62 L. J. C. 
531. 

(a) Sugden, Powers, 530 ; notes to 
Toilet V. I'ollet, 2 P. Wms. 489 ; 2 Wh. 
& T. L. C. Eq. 289. 
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of a husband ; a child, but not a grandchild ; — nor a father or 
mother, brother or sister, or more distant relation (?>). 

This equity is not extended to an illegitimate child (c). A illegitimate 
power of appointment to children prima facie extends to legiti- 
mate children only ; and where a power is sufficiently general to 
include illegitimate children, they must be aptly designated in 
the execution of the power in order to take as appointees (c^- 

This jurisdiction is exercised against the persons taking in Against per- 
default of appointment, whether by express limitation or by act in default of 
of law, and although such persons are objects of the power appointment, 
equally with the appointee. It is also exercised against pur- 
chasers for value claiming under the settlement, as their claim 
is subject to the power (e). But a purchaser for value from an 
appointee under a defective execution is in no better position 
than the appointee from whom he derives title (/). 

The defects aided in equity are omissions in the form or Defects of 
manner of execution required by the power, as signing, sealing, °'™^"PP''^ • 
the presence of witnesses, attestation, and the like ; all which, 
it has been observed, are immaterial except as prescribed 
arbitrarily by the donor of the power (g). 

A power of appointment by deed may be well executed in the ^^ deeds. 
form prescribed by 22 & 23 Vict. c. 35, s. 12, so far as respects 
the execution and attestation thereof, although additional or 
other forms of execution be required by the power, and the aid 
of equity is so far not required (Ii). 

The execution of a power by will is now regulated by 1 Vict l° wills 
c. 26, s. 10, by which a will executed as required by the Act is 
made necessary and sufficient, so far as respects the execution 
and attestation thereof ; and, therefore, no relief can be given in 
equity against the requirements of the statute (i). 

Qj) Sugden, Powers, 533—535 ; Tolht (e) Sugden, Powers, 542—517 ; TuUet 

T. 'Juliet, 2 P Wms. 189 ; 1 Wh. & v. ToUc-t, 2 P. Wms. 189 ; 2 Wh. & 

T. L. C. Eq. 287. Also in favour of an T. L. C. Eq. 289 and notes. As to the 

appointment to charitable uses, Imies v. equity against an heir, being a child of 

Suijn); 7 Hare, 377 ; 3 Mac. cfc G. 606 ; the appointer and not otherwise pro- 

Sugden, Powers, 208. In some cases a vided for than by the inheritance in 

defective appointment caused by fraud default of appointment, see Sugden, 

or accident may be aided under the Powers, 545. 

general doctrines of equity, though the (/) Sugden, Powers, 542. 

appointees do not answer to any of (jr) Sugden, Powers, 558, 560. See 

the above descriptions. Sugden, Powers, a/iie, p. 290. 

572. (h) Carson, Real Prop. Stats. 529. 

(c) Sugden, Powers, 535; Bramhall See awie, p. 291. 

V. //«iZ, 2 Eden, 220. See Occlestoav. (i) Sugden, Powers, 559. See Giillnn 

Fullalo'ce, L. E. 9 Ch. 147 ; L. E. 7 H. L. v. Grove, 26 Beav. 64 ; Re Broad, [1901] 

568. 2 Ch. 86 ; 70 L. J. C. 601 ; Re Barnctt, 

(d) Re Kerr's Trusts, 4 Ch. D. 600 ; [1908] 1 Gh.402 ; 77 L.J. C. 267. And 
46 L. J. C. 287. See ante, p. 268. see ante, p. 291. 

L.P.L. X 
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Execution by 
will Instead of 
deed. 



Execution by 
deed instead 
of will. 



No relief 
against non- 
execution or 
defective 
intention, 



Covenant or 
contract to 
appoint en- 
forced in 
equity. 



It is a general rule that in favour of a proper object, as a wife 
or child, a court of equity will supply the defect, where a power 
which ought to have been executed by deed has been executed 
by will; if there be nothing in the instrument creating the 
power to mark the intention of the donor of the power, beyond 
the fact that he has pointed to a deed as the mode of executing 
the power. — But it is competent to the donor of a power to 
make the nature and character of the instrument by which it is 
to be executed of the essence of the power, without which no 
execution shall be valid (k). 

If the power be limited in duration, and expire before the 
death of the donee, his will, which can only take effect upon the 
happening of that event, is no execution of the power, although 
it be made during the subsistence of the power and pur- 
porting to execute it, for the court cannot supply the want of 
execution (/). 

A power to appoint by will only cannot be executed by a deed, 
or by any act to take effect in the lifetime of the donee of the 
power ; nor can such execution be aided or supported in equity, 
for the intention that the power should continue revocable would 
be thereby defeated (m). 

The intention to execute the power must sufficiently appear, 
in whatever form, in order to call for the aid of equity ; for the 
court will in no case supply the non-execution of a power, or 
what is the same thing, a defect in the intention to execute {n). 

Where a power authorises an appointment by deed or other 
act inter vivos, a covenant or valid contract will be enforced in 
equity ; and will thus operate in a manner equivalent to an 
appointment, in favour of persons for whom a defective execution 
would be supplied, and upon the same principles. " Contracts 
are considered as defective executions, and require a sufficient 
consideration to enable the court to act"(o). — A contract to 



(Ji) Sugden, Powers, nsn. See 2""'' 
Eolt, L. J., in Cooper v. Martin, L. li. 3 
Gh. 47, 57 ; Bruce v. Bruce, L. R. 11 
Eq. 371 ; 40 L. J. C. 141 ; Toilet v. 
Toilet, 2 P. Wms. 489 ; 2 \Vli. & T. L. G. 
Eq. 2Hi). 

(I) Cooper V. Martin, L. R. 3 Gh. 47 ; 
Potts V. Britton, L. E, 11 Eq. 433. See 
'lollet V. Toilet, 2 P. W^ms. 489 ; 2 \\h. 
& T. L. C, Eq. 289. 

(«() Sugdon, Powers, 560 ; llriil v. 
Shcn/old, 1 Ves. 370 ; per Rolt, L. J., 
Mur'ihi V. Cooj)er, L. R. 3 Gh. 47, See 
Gillian V. Grore, 26 Beav. 64 ; Re 



Broad, [1901] 2 Gh. SB ; 70 L. J. G. 601 ; 
lie Barnett, [1908] 1 Ch. 402 ; 77 
L, J, C.267. 

(«) Sugden, Powers, 588 ; Toilet v. 
Toilet, 2 P. Wms. 489 ; 2 Wh. & T. L. G. 
Eq. 289 ; Be. Wrelics' Settlement, [1897] 
1 Ch. 289. See Johnson y. Bragge, 
[1901] 1 Ch. 28 ; 70 L. J. G. 41. As to 
informal, but • sufficient executions, see 
ante, p. 295. 

(lO Sugden, Powers, 550, 552 ; notes 
to Toilet V. Toilet, 2 P. Wms. 489 ; 2 
Wh. & T. L. C. Eq. 289. 
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execute a power may be enforced against the remainder-man or 
those taking in default of appointment ; so where it can be 
executed in their favour, as in the case of a contract to take a 
lease or to purchase the estate, the court will compel an execution 
of it on their behalf {2>) . Contracts respecting the execution of 
powers conferred upon tenants for life by the Settled Land Acts, 
1882 to 1890, bind the settled land and are enforceable by or 
against those entitled in remainder (q). 

The agreement to appoint an interest in land must be in 
writing, in order to satisfy the Statute of Frauds (v). Part 
performance of a parol agreement by the intended appointee will 
take the case out of the statute as against the party contracting 
to execute the power ; but as against the remainder-man, part 
performance will have no effect, unless it has been performed 
upon the faith of some act of acquiescence or permission on his 
part, or unless the acts of part performance have taken place 
in the lifetime of the donee of the power, and the contract would 
have been in fact enforceable against him (s). 

A recital in an instrument, to which the donee is a party, that 
an object of the power is entitled to a certain estate or interest 
in the property subject to the power, which the instrument 
proceeds to deal with, if the instrument in other respects satisfy 
the requirements of the power, may operate as a direct and 
perfect appointment, in law as well as in equity, or as an enforce- 
able agreement to appoint, and now binding in all courts as an 
equitable appointment (t). 

A covenant is a sufficient declaration of intention to execute, 
and will be enforced in equity, even when made before the power 
arose, as where a jjower is limited to be exercised by a tenant 
for life in possession, and he covenants that when he comes into 
possession he will execute the power («i). Thus, a power given 
to the successive tenants for life under a settlement as and when 
they should be in possession to appoint a jointure, will be 
executed by a covenant by a tenant for life in remainder that if 
he should come into possession he would execute the power ; or 



Agreement 
must be iu 
writing. 

EfEect of part 
performance 
of parol 
agreement. 



Eeoital show- 
ing intention 
to execute. 



Covenant to 
execute future 
power. 



{p) Sugden, towers, 557. 

Iq) Settled Land Act, 1882, s. 31. 

(/•) Sugden, Powers, Soi ; Bhn'e v. 
Suttuii, 3 Mer. 237. See Jnlinson v. 
Bragge, [1901] 1 Ch. 28; 70 L. J. C. 
41. 

(.s) Sugden, Powers, 555 ; Blore v. 
Sutton, 3 Mer. 237 ; Shannon ¥. Brad- 
street, 1 Sch. & L. 52 ; Oowell v. Dew, 
1 Y. & C. Ch. 345 ; afid. 12 L. J. C. 158. 
Use Morgan v. ilUinan, 3 D. M. & G. 



24 ; 22 L. J. C. 897. 

(f) Sugden, Powers, 550 ; Wilson v. 
Piggott, 2 Ves. ]un. 351 ; Sltipwith v. 
Shirley, 11 Ves. 64 ; Bijnex. Costabadie, 
17 Beav. 140; 22 L.J. G. 66. 

(w) Per Lord Eedesdale, Shannon v. 
Bradstreet, 1 Sch. & L. 63 ; see Dowell v. 
Bew, 1 Y. & C. Ch. 345 ; affd. 12 L. J. C. 
158. As to leases granted iu intended 
exercise of power, before actiuiring the 
power, see^jiirf, p. 310. 

x2 
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Contract 
satisfied by 
allowiDg 
estate to pass 
in default of 
appointment. 
Covenant not 
to execute. 



even by a covenant to charge a jointure on an expectancy after- 
wards realised by a devise from a testator living when the 
covenant was entered into(.r). — So where a power was given to 
a person to be exercised after he should attain the age of twenty- 
five years and not before, and a covenant to appoint was made 
before that age; it was held, upon his attaining that age, to be a 
valid execution in equity {y) . 

A covenant to execute a power, to be executed by will only, in 
favour of particular objects, cannot be enforced ; for such a 
covenant, if valid, would enable the donee to defeat the intention 
of the power by making an irrevocable appointment (z). A 
general power is for most purposes equivalent to property (a), 
but a covenant to execute a general testamentary power, although 
not invalid unless it appeared that the power only authorised 
an appointment by a revocable instrument operative only upon 
the death of the donee, will not be specifically enforced (b). 

A covenant to appoint is satisfied in equity by allowing the 
property to pass to the same object for the same estate by default 
of appointment (c) . 

A covenant not to execute a power may operate in equity as a 
release of the power {cl) ; — and a recital in a deed to that effect 
may operate as a release (c). 



Powers held 
in trust exe- 
cuted in 
equity. 



Trust for 
creditors 
created by ap- 
pointment to 
volunteer. 



A power held in trust without any discretion as to its exercise 
will be enforced in equity in conformity with the trust, although 
not executed by the donee of the power ; — as a power in trustees 
or executors to sell the property and apply the proceeds upon 
trusts ; and if the trustee die without executing the power, or if 
no trustee be appointed to execute it, the court will order a sale 
and compel the heir to join in conveying (_/') ; but the court will 
not execute or control a discretionary power (g). 

Where a person having a general power of appointment 
executes it effectually in favour of a volunteer, whether by deed 



(;/■) J/HecJi V. AtMecA 3 Sm. & Gift 
394 ; 26 L. J. C. 358 ; Charlton v. 
Charlton, [1900] 2 Ch. .523 ; 75 L. J. C. 
715. 

0/) Johmon v. Touchrf, 37 L. J. C. 25. 

{;) lie Bradshaw, [1902] 1 Ch. 43G ; 
7 L. J. C. 230. 

(«) Sugden, Powers, 181, 195, 394. 

(h) Sugden, Powers, 560 ; lleiil ^,. 
Sherqold, 10 Ves. 370; He I>arl:in, 
[1892] 3 Ch. 510 ; 62 L. J. C. 55. 

((•) Thacher v. 7i>//, L. K. 8 Eq. 408 ; 
see Blundij v. WUtmoro, 1 P. Wnis. 
324 ; 2 \Vh. & T. L. C. Eq. 407. 

(r?) Backs v. Ilnrjneiibt, 1 H. & M. 



73U ; 32 L. J. C. 417 ; Igaao ^.Hughcn, 
L. E. 9 Eq. 191 ; 39 L. J. C. 379. See 
Hnrst V. Hurst, 16 Beav. 372 ; 22 
L. J. C. 638 ; Wulford y. Grai/, H 
Jur. N. S. 743. 

(c) Boijd V. Petrie, L, E. 7 Ch. 385 ; 
41 L. J. C. 378. 

(/) Sugden, Powers, 588 ; and see 
the cases there cited ; see Brown v. 
ITigtjs, 8 Ves. 561, 574 ; as to an implied 
gift or trust for the objects of the power 
in default of appointment, see ante, 
p. 282. 

(_g~) Sugden, Powers, 258, 659. 
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or will, a trust is thereby created for his creditors, and the 
appointed jproperty is made assets in equity for payment of his 
debts ; though in the administration of the assets of a deceased 
debtor the property so appointed will not be resorted to until 
the property descended or devised has been exhausted. If the No such trust 
power be not executed or be defectively executed, there is no defective. 
jurisdiction in aid of the execution, and no such trust arises for 
creditors, as against those entitled in default of appointment (li). 

But a purchaser for a valuable consideration from the appointee. Nor against 
having a specific claim on the property, is not affected by the f'TOm^'^^'^^ 
general charge of the creditors ; and a settlement of the appointed appointee, 
property upon the marriage of the appointee would also be 
supported against them (i). 

Execution may be had by a judgment creditor against any Execution 
lands over which the debtor has any disposing power which he ^S^P^^ i^"<i 
may exercise for his own benefit; but the judgment does not power, 
operate as a charge upon the land as against a purchaser for 
value until the writ is registered in the Land Registry (k). 

Statutory relief is provided against defects in leases granted by statutory 
persons having valid powers of leasing in certain cases by 12 & de^fgctsfn™^' 
13 Vict. e. 26, amended by 13 & 14 Vict. c. 17. Sect. 2 enacts leases under 
" that where in the intended exercise of any such power of P°^^®'^- 
leasing, whether derived under an Act of Parliament or under 
any instrument lawfully creating such power, a lease has been 
or shall hereafter be granted, which is, by reason of the non- Defective 

, . . J. 1 . , . i_ ■ L- 1 lease con- 

observance or omission or some condition, or restriction, or by sideredin 
reason of any other deviation from the terms of the power, equity as a 

. -in contract. 

invalid as against the person entitled after the determination of 
the interest of the person granting such lease to the reversion, 
or against other the person who, subject to any lease lawfully 
granted under such power, would have been entitled to the here- 
ditaments comprised in such lease, such lease, in case the same 
have been made bond fide, and the lessee named therein, his 
heirs, executors, administrators, or assigns (as the case may 
require) have entered thereunder, shall be considered in equity 
as a contract for a grant, at the request of the lessee, his heirs, 

(A) Sugden, Powers, 47i, 5-tO, .588 ; F. -136 ; Halifax Joint StooJi Bank v. 

mimes V. Coghill, 7 Ves. 499 : 12 Ves. GledhiU, [1891] 1 Ch. 31 ; 60 f.. J. C. 

206 ; Fleming v. Buchanan, 3 D. M. 181. 

& a. 976 : 22 L. J. C. 886 ; Beyfus v. (/i) 1 & 2 Vict. c. 110, s. 11 ; .51 & 52 

Zawley, [1903J A. C. 411 ; 72 L. J. C. Vict. c. 51, ss. 5, 6 ; 63 & 64 Vict. c. 28, 

781. s. 3. See Carson, Keal Prop. Stats. 483 

(i) George v. Mllhanlie, 9 Ves. 190. et srq. 
See Aldiorough (Lord) v. Trye, 9 CI. & 
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Proviso where 
lease may be 
confirmed. 



Confirmation 
by acceptance 
of rent. 



Lease may be- 
come valid by 
subsequent 
power. 



Lease sup- 
ported by 
power though 
not referred 
to. 



executors, administrators, or assigns (as the case may require), 
of a valid lease under such power, to the like purport and effect 
as such invalid lease as aforesaid, save so far as any variation 
may be necessary in order to comply with the terms of such 
power ; and all persons who would have been bound by a lease 
lawfully granted under such power shall be bound in equity by 
sach conlract : provided always, that no lessee under any such 
invalid lease as aforesaid, his heirs, executors, administrators, 
or assigns shall be entitled by virtue of any such equitable con- 
tract as aforesaid to obtain any variation of such lease, where 
the persons who would have been bound by such contract are 
willing to confirm such lease without variation." 

By sects. 1 and 2 of 13 & 14 Vict. c. 17, which replace sect. 3 
of the earlier Act, the acceptance of rent shall be deemed a con- 
firmation of such lease, if accompanied with a signed receipt or 
note in writing confirming such lease. By the later Act, sect. 3, 
where the reversioner is able and willing to confirm, the lessee 
is bound to accejDt the confirmation. 

By sect. 4 of 12 & 13 Vict. c. 26, " where a lease granted in 
the intended exercise of any such power of leasing is invalid by 
reason that at the time of the granting thereof the person grant- 
ing the same could not lawfully grant such lease, but the estate 
of such person in the hereditaments comprised in such lease 
shall have continued after the time when such or the like lease 
might have been granted by him in the lawful exercise of such 
power, then and in every such case such lease shall take effect 
and be as valid as if the same had been granted at such last- 
mentioned time, and all the provisions herein contained shall 
apply to every such lease." 

By sect. 5 of the same statute, " when a valid power of leasing 
is vested in or may be exercised by a person granting a lease, 
and such lease (by reason of the determination of the estate or 
interest of such person or otherwise) cannot have effect and con- 
tinuance according to the terms thereof, independently of such 
power, such lease shall, for the purposes of this Act, be deemed 
to be granted in the intended exercise of such power, although 
such power be not referred to in such lease " (0- 



(Z) Ejj p. Cuopci; 2 Dr. & Sm. 312 ; 
34 L. J. C. 373 ; ILiUctt to Martin, 2i 
Ch. D. 624 ; .=j2 L. J. C. 804 ; CrVs 
Light and Col:c Co. v. Towse. 35 Ch. D. 



519 ; 56 L. J. C. 889. And see the 
effect of these enactments stated and 
commented on in Sugden, Powers, 571. 
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§§2. Jurisdiction to set aside Execution. 

Execution in fraud of the power set aside ia equity — examples — motive 

distinguished from purpose of execution. 
Appointment to child in consideration oE benefit to parent — consideration 

paid by a third party. 
Appointment for the purpose of disposing to a person not an object of 

the power. 
Appointment for ulterior purpose consistent with the power. 
Execution partly in fraud of the power — appointment of jointure in excess 

of interest given to wife — appointment to one of children in fraud of 

the power. 
Subsequent execution after prior invalid appointment. 
Purchaser from appointee under fraudulent appointment. 
Illusory appointment under non- exclusive power. 

The execution must be within the purpose and intention of the Execution in 
power, which is to be collected from the true construction of the ^'''^"'^ °^ ^ 

^ . . . power set 

instrument creating it, without regard to any purpose or design aside. 
of the donor not therein expressed ; and if an appointment, 
though correct in point of form and operative at law, be made 
for any indirect or ulterior purpose not warranted by the power, 
it will be set aside in equity as a fraud on the power (a). 

Thus, where a parent, having a power of appointment amongst 
his children, and being desirous of preventing one of his 
daughters from marrying a particular person, for that purpose 
appointed the portion intended for that daughter to one of his 
sons, upon a trust or understanding that his son should retain 
the control over it, and withhold it or not from the daughter 
according to the event ; the appointment was held to be a fraud 
on the power and void. In the same case the parent, in pur- 
suance of the same purpose, made a settlement of property with 
a power of appointment in favour of the daughter, but upon an 
understanding, and with the direction to the donee of the power, 
that he should execute in a manner to promote such purpose, 
which, however, was not expressed in the deed ; it was held that 
the intention of the power was to be collected from the instru- 
ment creating it only, and that extrinsic evidence of the purpose 
of the donor was inadmissible ; but that such evidence was 
admissible to show the pm-pose for which the power was in fact 

(a) fortlaml (Bulie) v. Topliam, 11 L. J. C. 259; Sugden, Powers, 606; 
H. L. C. 32 ; 34 L. J. C. 113 ; Topham notes to Aleyn v. Belchier, 1 Eden, 132 ; 
T. Portland {Uuke), L. E. 5 Ch. 40 ; 39 2 Wh. & T. L. C. Eq. 308. 
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executed, and that the execution, being in pursuance of a purpose 
not authorised by the power, was void (b). 

Upon the same principle, where a father, having a power of 
appointment amongst children, appointed to one who was a 
lunatic and likely to die, for the purpose of himself succeeding 
to the appointed share as his representative, the appointment 
was held to be fraudulent against the other objects of the power 
and void (c). But an ajapointment made in favour of an infant 
then in good health, is not invalid unless, in fact, fraudulent, 
although by reason of the death of the appointee in infancy, the 
father becomes entitled as his next of kin to the exclusion of the 
reversioners to the fund or benefit of the charge (rf). 

The mere motive of an appointment apart from the purpose 

to be effected by it, as the indulgence of feelings of preference or 

from purpose, animosity towards the objects, is immaterial to the validity. 

" The court cannot inquire into the motive, but it can inquire 

into the intention or purpose " (e). 



Motive of ap' 

pointment 

distinguished 



Appointment 
to child in 
consideration 
of benetit to 
parent. 



If a parent, having a power of appointment amongst his 
children, execute it in consideration of some immediate benefit 
to be derived to himself from the appointment, as upon an 
agreement with the appointee for a payment or advance of 
money, the appointment is void as being in fraud of the power 
in regard to the other children ; and as the appointee is a 
participator in the fraud and benefits by it, such appointment 
will be set aside in toto, and not merely to the extent of the sum 
(if any) diverted from the objects of the power(/). But a remote 
interest conferred upon the parent is not sufficient to invalidate 
an appointment by him in favour of a child, de minimis -non 
curat lav (g). So too, a transaction in effect being a purchase at 
the full value by a parent of his child's interest in the subject- 



ed) Portland [Bulie) v. Tophiim, II 
H. L. C. 32 ; 34 L. J. C. 113 ; Topham 
V. PortUind {Duke), L. B. 5 Ch. 40 ; 39 
L. J. G. 259. And see Zee v. Fentie, 
1 Beav. 483, where the owner of the 
property had reserved the power to 
himself, and it was held that he was 
nevertheless bound by its terms. 

(e) Wellesley v. Mornington (Earl), 2 
K. & J. 143. 

(fZ) Bei'Te \. Hoffmeister, 23 Beav. 
101 ; 26 L. J. C. 177 ; Ilentij v. Wrei/, 
21 Ch. D. 332. See Buach v. Trood/d 
Ch. D. 429. 

(e) Sugden, Powers, 618 ; Vane v. 
I)un(jaiiuon (Lord), 2 Sch. & Lef. 130, 
131, jyer Lord Kedesdale ; CainjiMl v. 



Home, 1 Y. & C. C. C. 664. See the 
distinction between motive and purpose 
pointed out in 'Topkam v. Portland' 
(Duke), 1 D. J. & S. 570 ; L. E. 5 Ch. 
57. 

(/) Daulemj v. CocMiurn, 1 Mer. 626 : 
Farmer v. Martin, 2 Sim. 502 ; Arnold 
V. liardwick, 7 Sim. 343 ; Pa Perkins, 
[1893] 1 Ch. 283 ; 62 I.. J. Ch. 531 ; 
Jack-ton V. Jackson, Drurv, I'l. See 
Palmer v. Wheeler, 2 Ball & B. 18 ; 
Hall V. Montagve, 8 L. J. O. S. C. 167. 

in) Cooper v. Cooper, L. B. 5 Ch. 
203 ; 39 L. J. C. 240 ; Poach v. Trood, 
3 Ch. D. ,429. See Bainhriqge i. 
Broumc, 18 Ch. D. 188; Tucker v. 
Bennett, 38 Ch. D. 1. 
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matter of the appointment may be supported (/<). Trustees 
having notice that an appointment is invaUd on the above-men- 
tioned grounds, will pay over a trust fund at their peril ; they 
are not, however, justified in refusing to hand over the fund 
ujjon mere circumstances of suspicion, a state of the law which 
sometimes places them in an unenviable position of difficulty (i). 

Where the consideration for the preference of one of the Consideration 
children is given by another person, and not derived out of the party. ^ 
property appointed, and though without the knowledge of the 
appointee, the appointment will be set aside ; for it is a fraud 
upon the power in regard to the otber objects who are thereby 
excluded from the property appointed (A) . 

An appointment made upon any bargain or understanding Appointment 
J.1 4- iL, -v. 1 11 T x i-i i J. r, for purpose o£ 

that the appointee shall dispose of the property to persons who disposing to 

are not objects of the power is void and will be set aside (0- — ■ ob^ects^""' 

An appointment made for the purpose and in the expectation 

that the appointee would transfer the property to a person, not 

an object of the power, was held void, though that purpose was 

not at the time communicated to the appointee (»;). — But an 

appointment to a child upon marriage with a view to a suitable 

settlement being then made, though to include persons not 

objects of the power, is valid as being a proper mode of 

enjoyment of the property by the appointee («). 

An ulterior purpose may be consistent with the power ; — as Appointment 
where the apjjointment is made to enable the appointee to join p°'rpose'con- 
in making a title upon a sale of the property. Where a tenant sistent with 
for life with an exclusive power of appointment amongst his 
children sold the estate and then appointed to one son in fee, pointee to 
who joined with him in conveying to the purchaser, the title was ■'°™ ^^ ^^ ^' 
held good, as it did not appear that the son got less than the 
value of his reversionary interest on acceding to the purchase (o). 

(A) See MoQmeii v. Favqnhar, 11 De G. J. & S. 33 ; 33 L. J. C. 411 ; Re 

Ves. 467 ; Noel v. Walsimiliam (Lord), Xirwan'.i Trusts, 25 Cli. D. 373 ; 52 

2 Sim. & St. 99 ; Askham v. Barker, 17 L. J. 0. 952. 

Beav. 37. See Saunders v. Shafto, (jii^ Re Marsdeii's Trust, 4 Drew. 594 ; 

[1905] 1 Ch. 126 ; 74 L. J. C. 110. 28 L. J. C. 900. 

(0 Campbell v. Home, 1 Y. & C. G. C. («) Fi/:roy v. Richmond {Diike), 27 

664; Cuclicroft v. Sutclife.,2b h. 3. G. Beav. 190; 28 L. J. C. 752; and see 

313 ; 31acleechnie ¥. 3farJoribanks, 39 ante, p. 303. 

L. J. C. 604 ; Uarrisoa y. Randall, 9 («) .Ve Queen v. Furqukar. 11 Ves. 

Hare, 397 ; 21 L. J. C. 294. 467 ; Campbell v. Home, 1 Y. & G. C. C. 

(/«) Rowley v. Rowlei/, 1 Kay, 242 ; 664 ; as to questioning like transactions 

23 L. J. C. 275. between father and son on the ground 

(J) Sugden, " Powers, 615; Salmon v. of undue influence and improper appro- 

Gibbs, 3 De G. & Sm. 343 ; 18 L. J. C. priation of the proceeds, see Bainbrlgge 

177 ; Birley v. Birley, 25 Beav. 308 ; v. Broume, 18 Ch. D. 188 ; 50 L. J. C. 

27 L. J. C. 569 ; Fri/or v. Fryor, 2 522 ; Tucker \. Bcniwtt, 38 Ch. D. 1 ; 
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Appointment 
for purpose of 
making a 
mortgage, 



or lease, 

or settlement. 



So an appointment may be made by a tenant for life with power 
of appointing the remainder to his children, for the purpose of 
enabling the appointees to join him in a mortgage, the money 
being expressed to be advanced to all of them, and being 
applied in a business in which they were all partners (p) ; or for 
the purpose of making a building lease for the improvement of 
the property in the interest of all parties (</). An appointment 
may be made for the purpose of the appointee making a settle- 
ment on his or her marriage, though to include persons not 
objects of the power (r). 



Execution 
partly in 
fraud of 
power. 



Appointment 
of jointure in 
excess of 
interest given 
to wife. 



Appointment 
to one of 
children in 
fraud of 
power. 



The court cannot, in general, distinguish what is attributable 
to an authorised purpose from what is attributable to an 
unauthorised purpose, and the bad purpose affects the whole 
appointment ; but if the evidence enable the court to make the 
distinction, the appointment will be void only pro tanto (s). 

Where a power of jointuring was executed upon an agreement 
that part of the jointure should be apiplied to pay the debts of 
the husband, the appointment, as to that part, was set aside. 
Such an execution of the power, so far as it goes to the wife who 
is the sole object of the power, is good and may be supported ; 
but so far as it diverts the property from her as the object of the 
power, it is in excess of the power and in fraud of the persons 
entitled in default of appointment (i). But a power to appoint a 
jointure is not a fiduciary power, and the donee may obtain a 
money payment, if it be not provided by diverting part of the 
jointure to his own use, in consideration of exercising it (v). 

Under a power of appointment to children, an appointment 
made to one of them in fraud of the power will not invalidate an 
appointment made of the rest of the property to the other, unless 
the fraud runs through the whole transaction, in which case the 
appointment to the innocent party will also be invalid {x). And 
it seems that an appointment of a specific share to the same 
appointee to whom the invalid appointment is made, if uncon- 
nected with the invalidity, may be supported (</). 

32 L. J. 0. 270 ; and see J/,' Perkins, 
[1893] 1 Ch. 283 ; ti2 L. J. U. .531. 

(f) iSut:;den, Powers, 609 ; Aleyti v. 
lielcliiei-',l Edeu, 132 ; 2 Wh. .V T.'L. G. 
Eq. 308. 

(r) .S,:u)„lers v. Shufto, [1905] 1 Ch. 
126; 74 L.J. C. 110. 

(.(•) Harrison v. liaudnll, 9 Ha. 397 ; 
21 L. J. C. 294; Rowley \. Rowley, 
Kay, 242 ; 23 L. J. G. 275 ; Viant v. 
Coojter, 76 L. T. 768. 

(y) Ranldiig v. Barnes, 33 L. J. C. 539. 



57 L. J. C. 507 ; Pomell v. Poiccll, 
[1900] 1 Ch. 243 ; 69 L. J. G. 164. 

(;;) Cockrnilt v. Stddife, 25 L. J. C. 
313. 

((/) Re Buish's Charily, L. E. 10 Eq. 
5 ; 39 L. J. (.■. 499. 

(/■) Fitzroy v. Richmond (Duke), 27 
Beav. 190 ; 28 L. J. C. 7.')2. Bee Pryor 
V. Pryor, 2 De G. J. & 8. 33 ; 33 L. J. C. 
441. 

(•v) See jjcr Turner, L. J,, in Tojiham, 
V. Portland (Duh-), 1 Ue G. J. & S. 517 ; 
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If a prior appointment be invalid, a subsequent appointment Subsequent 
may be made of the same property under the original power ; aneTprior in- 
but it must be clearly shown to be free of the purpose or influence ™iid appoint- 
which has invalidated the prior appointment (z). And it is open ' 

to the objects of the power to confirm, and thus render valid an 
appointment made in fraud of the power (a). 

A purchaser from the appointee under an appointment which Purchaser 
may be set aside for the above causes, though he gave value and p™nteehasno 
had no notice of the improper execution of the power, would 
have no better title in equity than the appointee himself (b) . 



better title. 



It was formerly necessary, in the case of a distributive or non- illusory ap- 
exclusive power to appoint a share to each of the objects of the under^Tn- 
power; but it was satisfied, at law, by giving some amount or exclusive 
interest, however small, to each object, either by way of direct law. 
appointment, or (which amounts to the same thing) by leaving 
residue unappointed to be divided amongst all the objects in 
default of appointment; but under similar powers, appointments But void in 
whereby an unsubstantial, illusory or nominal share of the "^^^ •''■ 
property was appointed to, or left unappointed to devolve upon 
any of the objects could be impeached in equity (c). 

The statute 1 Will. IV. c. 46 (generally known as the Illusory Made valid in 
Appointments Act) provides that appointments made after the statute. ^ 
passing of the Act " shall be valid and effectual in equity as well 
as at law, notwithstanding that any one or more of the objects 
shall not thereunder or in default of appointment take more 
than an unsubstantial, illusory or nominal share of the property 
subjected to such power." The Act excludes from its operation Appointment 
appointments under powers which require a minimum sum to be valid on 
appointed to each object (d). As was pointed out by a very l^j^g'^^^J 
eminent judge (e) "the reasonable mode of altering the law would 
have been to make every power of appointment exclusive, unless 
the author of the settlement had pointed out the minimum 
share which every object was to get,'' and this suggestion was 
shortly afterwards embodied in the statute 37 & 38 Vict. c. 37, 

(i) Sugden, Powers, 285, 355 ; Hum- (b) Daitbeni/ v. Cocklvrn, 1 Mer. 62G. 

X}hrey v. Olcer, 28 L. J. C. 106 ; Cai-eev See Green v'. FuUford, 2 Beav. 70 ; 

V. Richards, 1 De G. ,F. & J. 548 : 29 IhtmUton v. Xirwan, 2 Jo. & Lat. 393 ; 

L. J. C. 357 ; To2Jham v. Portland Warde v. Dixon, 28 L. J. G. 315. 

iDulie), L. R. 5 Ch. 40 ; 39 L. J. G. 259. (e) Sugden, Powers, 449, App. 938. 

(a) HarriHon v. Randall, 9 Hare, 397 ; {d) Re CapoiC-i Trusts, 10 Uh. D. 484 ; 

21 L. J. G. 294 ; Preston v. Preston, 21 48 L. J. G. 355. 

L. T. 346. See Wade v. Cox, 4 L. J. (<■) Jessel, M. E., Gainsford v. Pimn, 

N. S. G. 105. L. R. 17 Eq. 405 ; 43 L. J. C. 403. 
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Execution by 
successive ap- 
pointments. 



commonly called Lord Selborne's Act, which applies to appoint- 
ments thereafter made (/). 

Under the law applying to appointments made before the 
passing of this Act, where there are several appointments to 
different objects of the power at different times, and one is 
ultimately excluded, the ultimate appointment, disposing of the 
residue of the property, only is invalid ; for to that appointment 
only the exclusive effect can be attributed {g). — But where 
several appointments are made to take effect at one time, as in 
the case of appointments by will with an ultimate residuary 
appointment, the exclusive effect is attributable to all equally 
and all are void (/()• 



Section V. Peepetuities and Accumulations. 

§ ]. The Eule against perpetuities. 
§ 2. Accumulation of rents and profits. 



§ 1. The Eule Against Peepetuities. 

The Rules restricting the limitation of future estates — Eule against per- 
petuities — remainders — springing uses and executory devises — terms 

of years. 
The computation of time — the lives — the term of twenty-one years — time 

of gestation, when child taking is en ventre sa mire — application to 

limitations of terms of years. 
Limitations to persons to be ascertained by description. 
Limitations to a class of persons — children — grandchildren — limitations 

upon death of children. 
Limitations upon failure of issue — upon failure of issue within restricted 

period — of term of years upon failure of issue— construction of phrases 

importing failure of issue — exceptional constructions of limitations on 

failure of issue. 
Validity of limitations is independent of subsequent events — limitation to 

class containing objects too remote — where the shares are ascertained 

within the period. 
Limitations with modifications too remote — directions to postpone the 

possession beyond the period. 
Limitation in alternative of limitation too remote — limitation in restricted 

alternative. 
Limitations restricted by the duration of the estate limited — estate for 

life of living person — leasehold for life. 



(/) See He Deakin, [1894] 3 Ch. 56.5 ; 
63 L. J. C. 7711. 

{g^ Y(mnq v. WntrrjMrlt (Lord), 13 
Sioi. 202 ; aiid. 15 L. J. (;!.63; Triilhipe 
V. Rovtledfje, 1 De G. & Sm. 662 ; W'dson 
V. Kenricii, 31 Ch. D. 6.58. It may be 
made good by the invalidity of a prior 



appointment whereby the share thereby 
appointed passes to all the objects in 
default of apuointment. Ranking v. 
JJarnes, 33 L. j. C. 639. 

(70 Snlteel v. Plummer, L. E. 6 Cli. 
160 ; 39 L. J. C. 805. 
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Limitations after estates tail — provisoes for cesser of estate tail — limitations 

to take effect after determination of estate tail — term preceding estate 

tail npon trusts subsequent. 
Application of the rule to jjowers and execution of powers — the time is 

computed from the creation of the power — general power is e:iuivalent 

to ownership. 
Power to appoint to grandchildren or remoter issue — appointment must 

take eilect within the rule — power in marriage settlement to appoint 

to children. 
Powers of sale, leasing, etc. may be unrestricted in terms — power of sale 

with consent — power of sale extending over estates tail — powers 

impliedly restricted to the continuance of the settlement. 

The limitation of future estates is subject to restrictions as to The restric- 
the time of taking effect, which differ according to the nature of limitation of 
the limitation, as operating by way of remainder, or by the way future 
common to springing and shifting uses and e.^eeutory devises, against per- 
The principal restriction is the rule against perpetuities. This P'^''^''-'^^- 
rule renders void the creation or limitation of a future estate 
which does not vest, if at all, in interest at a period not later 
than twenty-one years after the determination of some life or 
lives in being at the time when the deed or will becomes opera- 
tive, and therein indicated as comprised in the computation of 
time. And where the person to take is actually procreated, there 
may be added a further period equal to the actual period of 
gestation (a). The rule against perpetuities was invented by the 
Chancellors (h), and the rule was first applied to legal contingent 
remainders by equity judges (c). Another equity judge applied 
the rule to a common law condition (d). It has been applied to 
remote equitable interests as, the equitable interest of a vendor 
of land and his representatives under an option not limited as to 
time to repurchase a part of the land sold (e), or of a lessee of 
land and his representatives to acquire the freehold reversion (/). 
The rule does not apply to covenants running with the land at 
law, as a covenant to renew a lease (g). If, however, the rule 

(a) C'adell v. Palmer, 7 Bli. N. S. apply to a legal remainder was not 

202 ; Tud. L. G. Conv. 578 ; Re Salaman, referred to in these cases. See Lewis, 

[1908] 1 Ch. 4 ; 77 L. J. G. 60 ; Lewis, Perpetuities, pp. 40S et sei^. 

Perpeiuities, c. xi. ; Gray, Perpetuities, (d) lie HullW IIoH2)ital [Trustees) aiul 

pp. 166—201. Hayiies' Cunt., [1899] 2 Uh. .5i0 ; 68 

(h) Jessel, M. B., Re Ridleij, 11 Ch. L. J. C. 673 ; where the previous con- 

D. 645, 649 ; 48 L. J. C. 563. flicting views are discussed. 

(c) Kay, J., Re Frost, 43 Gh. D. 246 ; (e) L. J- S. W. Rij. v. Gumm, 20 Gh. 

59 L. J. G. 4S5 : Farwell, J., Re Ashfurth, D. 562 ; 51 L. J. Gh. 530. 

[1905] 1 Gh. 535; 74 L. J. G. 361 ; (/) Woodally. Clifton, [190.3] 2 Gb. 

Buckley, J., Whithy v. Vuii Luedeclic, 257 ; 74 L. J. G. 555. 

[1906] 1 Gh. 783 ; 75 L. J. G. 359. It (r/) Bridges v. Hitcluwh, 5 Bro.P. C. 

is not a little curious that the opinion 6; Slwlhurne (_-Eiirl) v. Ridduljjh, 6 

of an eminent writer who in 1843 dial- Bro. P. C. 356 ; Xiclwlsoii v. Sinit/i, 22 

lenged the propriety of the conclusion Gh. D. 640 ; 52 L. J. C. 191. See 

of the Real Property Commissioners that Z. ^J' S. W. Ry. v. Gomni, 20 Gh. D. 

the rule .igainst perpetuities did not 562 ; 51 L. J. C. 530 ; JUaclten:ie v. 
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against perpetuities is to be regarded as involving a question of 
policy, which is the view now put forward {h), there seems no 
reason why the rule should not be applied to these eases also. 

A restriction upon the operation, but not on the validity, of 
executory limitations has been enacted with respect to those 
contained in an instrument coming into operation after 1882 in 
these terms : " where there is a person entitled to land for an 
estate in fee, or for a term of years absolute or determinable upon 
life, or for term of life, with an executory limitation over on 
default or failure of all or any of his issue, whether within or at 
any specified period or time or not, that executory limitation 
shall be or become void and incapable of taking effect, if and as 
soon as there is living any issue who has attained the age of 
twenty-one years, of the class on default or failure whereof the 
limitation over was to take effect " (i). An earlier statute had 
restricted the accumulation of rents and profits of land. The 
effect of this statute is stated hereafter (k). 

The restrictions upon limitations by way of remainder have 
already been considered. They are, for the most part, involved 
in the dependence of the remainder upon the particular estate, 
requiring that it must become vested in interest pending that 
estate, so as to take effect in possession immediately upon its 
determination {I). The limitation of remainders is further 
restricted by the positive ride that, though they may be limited 
to the unborn child of a living person, they cannot be limited 
by way of purchase to the issue of a person unborn (m). In 
addition every person in whom the estate is to vest in interest 
must be ascertainable within the period prescribed by the rule 
against perpetuities, whether the remainder be equitable or legal, 
unless the remainder is to take effect after the determination of 
an estate tail, in which event it is saved by the statute De 
donis (n). But a limitation in remainder expectant upon the 
determination of an estate tail, may be destroyed by a tenant in 
tail in possession, when of full age, and by a tenant in tail in 



Childcrs, 43 Ch. D. 265 ; .59 L. J. C. 
]S8. And see Leake, Contracts, 838 
ft seq. 

(Ji) See lif. Ilollis' Hospital (Trvxtees) 
und liuynes' Cmit., [1899] 2 Ch. 540 ; 
68 L. J. C. 673 ; lie Aslijvrih, [1905] 1 
Ch, 535 ; 74 L. .1. C. 361. 

((') Conveyancing Act, 1882, s. 10. See 
He Booth, [I'JOU] 1 Ch. 768 ; 09 L. J. C. 
474. 

(70 Post, p. 335. 

(/) Fearne, Cont. Rem. 307 ; Archer's 
Case, 1 Co. 66 b ; Cliudlekjh's Case, 1 



Co. 120 «; n'hite v. Summers, [1908] 
2 Ch. 256 ; 77 L. J. C. 506. 

(ill) Re Fro-st. 43 Ch. D. 246; 59 
L. J. C. 118 ; W/iitbtj V. JJitchell, 44 
Ch. D. 85 ; 59 L. J. C. 485. 

(«) Heusman v. Peane, L. R. 7 Ch. 
275 ; 41 L. J. C. 705 ; Abhiss v. Jjuriiey, 
17 Ch. D. 211 ; 50 L. J. C. 348; Ite 
Ashforth, [1905] 1 Ch. 535 ; 74 L. J. C. 
361 ; Whitby v. Yon Liiedeake, [1906] 
1 Ch. 783 ; 75 L. J. C. 359. See 
Tregoiiwell v. Sydenham, 3 Dow. ia4. 
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remainder with t,he consents mentioned in the Fines and 
Eecoveries Act, 1833 (o), by means of a disentaihng assurance, 
and he may thus acquire or convey an estate in fee simple 
discharged of all remainders expectant thereon. Therefore, the 
limitation in remainder after an estate tail remains effectual only 
during the minority of the tenant in tail ; and if the estate tail 
be preceded by an estate or estates for life, as in an ordinary 
settlement of land, the limitations in remainder, though valid in 
creation, would not generally be operative beyond the lives of 
the tenants for lite and twenty-one years, the possible minority 
of the tenant in tail. 

On the other hand, limitations by way of springing use and Eestrictions 
executory devise arise and take effect according to the terms of jJJg'uses^rLd' 
limitation independently of the preceding estates, which they executory 
supersede and defeat ; consequently there are no restrictions 
inherent in the nature of such limitations as there are in 
remainders. If limited after or in defeasance of an estate tail 
they may be discharged or destroyed by the distentailing 
assurance of the tenant in tail ; but a tenant in fee simple 
cannot by any means destroy or get rid of the executory limita- 
tions of this kind which may operate uj^on his estate. There- 
fore, except where preceded by an estate tail, these limitations 
require a special rule of restriction ; otherwise they might be 
employed in a manner to restrain the alienation of the land for 
an indefinite period or in 2^erpetuity (p). 

The rule against perpetuities applies to executory bequests Terms of 
of terms of years and cliattel interests in lands (q) ; and y^^"^^- 
also to the creation of future terms of years according to the 
opinion of eminent text writers, which in the present state of 
judicial opinion is likely to be confirmed (r). It may not be 
superfluous to observe that the rule does not affect the validity 
of the instrument in which limitations obnoxious to the rule 
occur, but only the limitations themselves. Accordingly the 
instrument must be read apart from the rules for the purpose of 
construction and the rule only applied to those limitations which 

(o) See ante, p. 27 ; Allgood v. Blalie, Fletcher's Case, 1 Eq. Cas. Ab. 193, 

L. E. 8 Ex. 160. pi. 10 ; Cu.H\s v. Laliln, 5 Beav. 117 ; 

ip) See ante, p. 163 ; 1 Sanders, Uses, 11 L. J. C. 380. 

149, 159, 201 ; Fearne, Cent. Eem. 423 ; (r) 1 Sanders, Uses, 208 ; Lewis, Per- 

Lewis, Perpetuities, imuini ; Gray, petuities, 614. See Wood,all v. Clifton, 

Perpetuities, passim. [1905] 2 Ch. 2.J7 ; 74 L. J. C. 555 ; Me 

iq) Hargrave's note (5) to Co. Lit. Ashfurth, [1905] 1 Ch. 535 ; 74 L. J. C. 

20 a ; Fearne, Ex. Dev. 460 ; Massen- 361. 
lurgh Y. Ask, 1 Vern. 234, 257, 304 ; 
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offend against it (s). And by a rule of universal application, 
where a limitation is susceptible of two meanings, that construc- 
tion shall be favoured which will avoid the application of the 
rule (/). 

Where the limitations are contained in a deed, the time is 
computed from the date of the deed («), and where the limitations 
are contained in a will, from the death of the testator {x). 

The lives of any persons, and of any number of persons, 
though wholly unconnected with the limitations in point of 
interest, may be taken for the measure of the period. Also a 
term of twenty-one years independent of any estate limited, or of 
the infancy of any person taking, an estate or interest {tj). If 
lives be not selected as part of the period restrictive of the 
limitation the rule imports that it must take effect within twenty- 
one years {s). 

As a child en ventre sa mere is considered as a person in esse for 
the purpose of taking property, the limits of the rule may be in 
fact extended by the time of the gestation of such child ; — thus 
if a devise be made to the child of A. for life, such child being en 
ventre sa mere at the testator's death, the additional time of 
gestation may accrue at the commencement of the period 
allowed by the rule, which may be measured by the life of such 
child and twenty-one years ; — so, if a devise be made to the 
children of A. who shall attain the age of twenty-one years, and 



(.s) IleasinanY. Pearse, L. K. 7 Ch. 275 ; 
41 L. J. G. 705 ; jPeai-ki v. Moseley, r, 
App. Cas. 714 ; 60 L. J. C. 57. Cp. the 
cases relating to contracts in restraint 
of trade where a similar rule is applied, 
Mills V. DHiihai:,, [1891] 1 Ch. 576 ; 
60 L. J. C. 362 ; Ilaynes v. Boman, 
[1899] 2 Ch. 13 ; 68 L. J. C. 419. 

(/) Martelll v. Holloway, L. B. 5 
H. L. 5.32. 

(m) Lewis, Perpetuities, 171 ; Coolie 
V. Cooke, 38 Ch. D. 2U2 ; Whitbi/ v. 
Von Luetleclie, [1906] 1 Ch. 783 ; 75 
L. J. C. HfjU. 

(./•) CiUlin T. Brown, 11 Ha. 372; 
Boiiqhton V. Bonqhton, 1 H. L. C. 406 ; 
Starrs v. Benljow,'^ De 0. M. & G. 390; 
22 L. J. C. 823. See lie Game, [1907] 
1 Ch. 276 ; 76 L. J. C. 168. 

(y) Cadell v. Palmer, 7 Bli. N. S. 
202 ; Tud. L. C. Conv. 578. 

(.-) Palmer v. Holford, 4 Buss. 403 ; 
Sjiealniiun V. S[)ealiiiian, 8 Hare, 180; 
Stuart V. Cockerell, L. B. 5 Ch. 713; 
39 L. J. C. 7211 ; Blit/kt \. Ilurtmll, 19 
Ch. D. 294 ; 51 L. J. C. 162. See 
Be Boielex, [1905] 1 Ch. 371 ; 74 
L. J. C. 33S. It may be here observed 
that the rule against perpetuities, 
though framed by analogy to the limits 



of perpetuity possible with common law 
limitations by way of estates for life 
and remainders, leads to some different 
results. Tiie latter mode of limitation 
is restricted, as to perpetuity, by the 
lives of the persons actually taking 
estates, and by the actual minority of 
the ultimate remainder-man ; whereas 
the rule against perpetuities admits of 
an absolute period measured by lives 
and years, but wholly independent of 
the lives or minority of the persons 
actu^dly interested ; and in the case of 
the ultimate taker at the extreme limit 
of the period being a minor the dis- 
ability to alienate might in fact be 
extended for a further period of twenty- 
one years. Again, the rule as to 
remainders prohibits absolutely the 
limitation of them to the issue of per- 
sons unborn ; but the rule against 
perpetuities admits of executory limita- 
tions to the children or remoter issue 
of persons unborn, provided they are 
restricted to vest within the allowed 
period ; and only when not so restricted 
such limitations are void. In the above 
respects, therefore, remainders are more 
restricted than other executory limita- 
tions. See 1 Jarman, Wills, 831. 
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A. die leaving a child en ventre sa mere the additional time of 
gestation may accrue at an intermediate period, and the limits of 
the rule may be extended until such child attains the age of 
twenty-one years ; — so if the ultimate taker after a given period 
of lives in being and twenty-one years be a child en ventre sa 
mere, the limits of the rule may be in fact extended at the 
termination of the period by the time of gestation (a). 

Examples of the application of the rule occur with limitations Limitations 
to a person to be ascertained by some description or character b° aaj^artained 
or qualification, which may not be satisfied within the allowed by descrip- 
period (b). Thus, a devise to the first or other son of A. (having 
no son at the time of the devise,) who should be in holy orders, 
was held void for remoteness, because A. might have a son 
who might take orders so as to answer the description more 
than twenty-one years after the death of A. ; and a devise over 
in the same will, in case A. should have no such son, was also 
held void, as being limited upon a contingency which might not 
become ascertained until an equally remote period (c). — So, a 
devise made to such person as should from time to time bear a 
certain title, in order that the property should be held with the 
title, was held void for remoteness, because the title might 
remain in abeyance for an indefinite period ; and though that 
case did not hajapen, the validity of the limitation could not 
depend upon contingencies which might cause it to be good or 
bad according to the event {d). 

A devise to the first heir male of the body of A. who should To heir attaiu- 
attain twenty-one was held to be void for remoteness ; because age. 
the person so described, not being necessarily A.'s son, who might 
die a minor leaving descendants who might answer the descrip- 
tion (e). — A devise to the first son of A. who should attain twenty- 
one would obviously be good, though A. have no son at the time 
of the devise, as it must take effect, if at all, within twenty-one 
years of the death of A. 

A bequest of personal estate made to the first tenant in tail 
under a settlement of real estate who should attain twenty-one, 
was construed to extend only to the tenants in tail taking by 
purchase under the settlement, and not to include tenants in 

(a) CadeM v. Palmer, 7 Bli. JST. S. 7i L. J. C. 36L 

202; Tud. L. G. Conv. 578; Long v. (c) Proctor Y.Bath and Wells {Bp), 

Blacliall, 7 T. E. 100; Blacklurn v. 2 H. Bl. 358. 

Stables, 2 V. &l B. 3(37 ; Re Salaman, (d) Tollemaohe v. Coventry (JEarl'), 5 

f 1908] 1 Ch. 4 ; 77 L. J. C. 60. Madd. 232 ; 8 Bligh, N. S. 547. 

(J) Lewis on Perpetuities, c. xviii. ; (e) Dungannon (^Lord) v. Smith, 13 

Be Bowles, [1905] 1 Ch. 371 ; 74 L. J. C. CI. & F. 546. 
338 ; Re Ashforth, [1905] 1 Ch. 535 ; 



L.P.L. 
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tail by descent, and therefore being within the allowed period of 
limitation was good (/). 

to Limitations to a described class of persons, as children, issue 
and the like, must be so restricted that the objects of the class 
become ascertained within the time allowed by the rule. Thus, 
an executory devise to all the children of A. who shall attain the 
age of twenty-one, though it include children born after the 
testator's death, is good ; because it must necessarily be ascer- 
tained within the life of the parent and twenty-one years. But 
if it were to such children of A. as should attain the age of 
twenty-two, or any greater age than twenty-one, and included 
after-born children, it would be void for remoteness, as possibly 
not to be ascertained within such limit of time (g). So, a devise 
to the children of A. who should be living at the end of twentj'- 
eight years from the death of the testator was held void, because 
the time for ascertaining the objects was too remote ; and a gift 
over in case there should be no such child was also held to be too 
remote (h). 

A devise or bequest may include all the testator's grand- 
children, born and to be born, without infringing the rule, as 
they must all be born within lives in being at the testator's 
death ; and the vesting of their shares may be further postponed 
during their minorities, but not beyond. On the other hand, a 
devise or bequest including all the grandchildren, born and to be 
born, of any other person is too remote, because children might 
be born to that person after the testator's death, and grand- 
children might be born at any time during the lives of those 
children (i). 

It may be observed that limitations to a class, as to the 
children of A. who shall attain the age of twenty-two, or to the 
children and grandchildren of A., may be good, if limited by way 
of remainder though void by way of executory devise, as being 
too remote. For either the words of contingency would be 
treated as descriptive of a condition subsequent upon which the 
gift would become divested (k), a construction inapplicable to 



(/) Christie v. Gosling, L. E. 1 H.L. 
279 ; 35 L. J. C. fi67 ; lie CresstvcU, 24 
Ch. D. 102 ; 52 L. J. C. 798. See 
Harrington t. liarrinqton, L. R. 5 H. L. 
87 ; 40 L. J. C. 716 ; tie. Bay veil, [1904] 
2 Ch. 496 ; 73 L. J. C. 795. 

(17) Stephens v. Stephens, Cas. t. Talb. 
228; Leahe v. Robinson, 2 Mer. 363; 
Edmondson's Estate, L. R. 5 Eq. 389 ; 
Smith V. Smith, L. R. 5 Ch. 342. As to 
the construction of devises to children, 



see ante, p. 267. 

(A) Palmer v. Holford, 4 Russ. 403. 
See Speakman v. Speahiiian, 8 Ha. ISO. 

(i) Xcwman v. A'ewman, 10 Bim. 51 ; 
Smith V. Smith, L. E. 5 Ch. 342 ; Stuart 
V. Coclicrell, L. R. 5 Ch. 713 ; 39 L.J. C. 
729 ; He iVercin, [1891] 3 Ch. 197 ; 60 
L. J. G. 671. 

(7t) JBoraston's Case, 3 Co. 19 ; Tud. 
L. G. Conv. 427 ; Broinjieldv. Crowder, 
1 Bos. & P. N. R. 313 ; afEd. by H. L., 
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personal estate (I) ; or, by the rules regulating remainders the gift 
would be restricted to such objects of the class as would be ascer- 
tained at the determination of the particular estate {m) . 

A devise limited to take effect in the case of all the children of Limitation 
a living person dying under the age of twenty-one is good ; but if chi'i(h-en^ 
postponed until their death at any time, or at any age greater 
tban twenty-one, it is too remote (n). — A devise over in case of all 
the children of a person dying under a certain age may, in some 
cases, be construed to include the contingency of there being no 
children, so as to take effect either if the person has no children, 
or if, having children, they do not attain the given age, and the 
limitation as regards the former contingency may be supported 
separately, though the limitation as regards the latter contingency 
be void (o). 

Future uses and executory devises limited to take effect upon Limitation 
failure of the issue of A. indefinitely, are obviously too oMs'^sue.'^'"''' 
remote (p). — But a remainder expectant upon the determination 
of an estate tail is valid, therefore a limitation to A. for an estate 
in tail general, followed by a limitation over upon failure of the 
issue of A. is good(g). Also, if there be a preceding limitation 
to A. and his heirs, with a limitation over on failure of issue of 
A. indefinitely, the estate of A. is restricted to a fee tail, and the 
limitation over is a remainder, by a well-known rule of con- 
struction (?■)• And by a further rule of construction applicable 
to wills, a devise in terms to A. for life, with a devise over upon 
failure of issue of A. indefinitely, gives A. an estate tail , with 
remainder over (s). 

If a devise in fee be followed by an executory devise upon the Limitation 
failure of heirs to a stranger, it is too remote ; but when the gift "poii. failure 
over is limited to one who is capable of becoming a collateral 
heir of such person, the word heirs in the first devise is con- 

Lds. Jols. 1811, fos. 468, 471; Doe v. 2 Beav. 397 ; Uversv. ChaUix,TE.h.G. 

Nowell, 1 ]M. & S. 327 ; Rmdoll v. Doe, 531. See Bruukman v. Smith, L. R. 7 

5 Dow. 202. Ex. 271 ; 41 L. J. Ex. 114 ; JIunypeiimj 

(1) Pearhs v. Moscley, .5 App. Oas. v. Dei-in/j, 2 De G. M. & G. 145 ; 22 

714 ; 50 L. J. C. 57. L. J. C. 313. 

(m) Sussen {Earl') v. 'Temple, 1 Ld. ( ]]) Fearne, Ex. Dev. 444. See Forth 

Eaym. 311 ; Oafes v.. Jaoltson, 2 Stra. v. Chcqrman, 1 P. Wms. 663 ; Tad. L. C. 

1172 ; Doe v. Perry ii, 3 T. R. 484 ; Doe Conv. 371. 

V. MaHin, 4 T. E. 39 ; Mog(j v. Moyg, 1 Q[) Heasman v. Pearse, L. R. 7 Ch. 

Mer. 654. 275. See Doe v. Eli-ey, 4 East, 579. 

(n) Proctor v. Bath and Wells {Bp^, (?•) Fitzgerald, v. Leslie, 3 Bro. P. C. 

2 H. Bl, 358 ; Ednwndson's Estate, L. E. 154 ; Barney v. Dansey, 4 M. & S. 61. 

5 Eq. 389. See Re Sayer's Trusts, L. R. (.9) Sandaifs Case, 9 Co. 127 li ; 

6 Eq. 319 ; 36 L. J, C.'350. Machell v. Weeding, 8 Sim. 4 ; Doe v. 
(«) See ante, p. 266 ; Macldnnon v. Owens, 1 B. & Ad. 318. 

Sewell, 2 M. & K. 202 ; Wilson v. Mount., 

Y 2 
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strued as heirs of the body, reducing the devise to an estate tail, 
and the devise over operates by way of remainder (t). 

A future use or executory devise Kmited to take effect upon 
faihire of issue of A. restricted within a definite period not too 
remote may be good : — as a Umitation to take effect upon the 
death of A. without issue living at his death ; — or upon the death 
and failure of issue of A. in the lifetime of B. ; — for such 
limitations must take effect, if at all, upon the death of A. or 
before the death of B. — So, a limitation to take effect, if A. die 
leaving issue at his death, and such issue die under the age of 
twenty-one years, is within the limits of the rule (u). — Such 
limitations over ujDon restricted failure of issue have no implied 
effect, like limitations over upon indefinite failure of issue, in 
enlarging or restricting the preceding limitation to an estate 
tail, because they correspond to the determination of an estate 
tail only in a particular event ; but if they follow a limitation in 
tail, they take effect by way of remainder, contingent upon the 
failure of issue at the death of A. or other event specified, by 
which the estate tail is determined (x). 

An executory bequest of a term of years limited to take effect 
upon failure of issue, unless restricted within the period allowed 
by the rule, is too remote ; for words which would create an 
estate tail in freehold lands, confer an absolute interest in a term 
of years. And such a limitation cannot in any case be supported 
as a remainder, (like a limitation upon failure of issue after an 
estate tail,) because a term of years, as personalty, is not capable 
of such mode of limitation, all future limitations of such property 
being essentially executory (y). 

In the construction of deeds limiting estates in land, the words 
die without issue, without having issue, u-itiiout leaving issue, for 
want or in default or on failure of issue, and other like expressions 
presumptively import the failure of issue indefinitely or at any 
period (z). The same construction prevails in wills made before 
the year 1838, and, in general, whether of real or personal estate ; 
except that the phrase die witliout leaving issue, applied to 
personal estate is construed to mean a failure of issue at the 
death. But in the case of wills made after 1837, words importing 



(Q i\l>fthiqli{(ni Y.Je/uii/ir/.^, 1 P. Wms. 
23; III- Wa'iigh, [1903] 1 'Ch. 74i ; 72 
L. J. C. 586. 

(!/) Fearne, Ex. Dev. 468, 470 ; Pells 
V. Xirown, Cro. Jac. 590 ; Dulie of 
Korfulk's Case, 3 Ch. Ca. 1 ; 2 Freem. 
80 ;' Porter v. Eradlei/, 3 T. B. 143 ; 
Due V. Wchher, 1 B. i: Aid, 713. Bee 



Staines v. Mailihtcli, 3 Bro. P. C. 108. 

(;r) See ante, pp. 138, 263. 

(t/) Fearne, Ex. Dey. 460, 478 ; 
^yarte.r v. Wartn; 2 Brod. & B. 349 ; 1 
B. & C. 721 ; Chrhiie v. Gosling, L. B. 
1 H. L. 279 ; 3.-. L, J. 0. 607. 

(i) Morgan v. Morijan, L. E. 10 Eq. 
99 ; 39 L. J. C. 493. 
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a general failure of issue are presumptively restricted to a failure 
of issue of a named person at his death (a). 

Some exceptional cases occur in the construction of devises Exceptional 
over upon failure of issue. — "Where a devise upon failure of issue s^motion!^' 
follows a devise to children, sons, or other particular branch or devise on 
class of issue, it may refer only to the objects of the prior issue, foUow- 

limitation, and so be restricted to the failure of sucli issue. ™g devise to 

' issue. 

These cases are expressly excepted from the statutory con- 
struction put upon words expressing failure of issue by the 
1 Vict. c. 26, s. 29 {h). 

Where a testator, having no issue at the time of making his Devise on 
will, makes a devise upon failure of issue of himself, he is tegtator'f own 
considered to refer only to a failure of issue at his death and issue, 
not to an indefinite failure of issue (c). 

If a testator, being entitled to a remainder or reversion Devise of 
expectant upon an estate tail, devise it upon failure of the issue ^gtateTaii^on 
in tail, the devise is not executory but immediate, the limitation failure of 

n -, c ■ 1 • i' 1 • i-- I j-1, • issue in tail, 

upon failure oi issue being merely descriptive ot the reversionary 

interest. — If the reversion or remainder be expectant upon an 
estate in tail male or other estates tail not comprehending all 
the issue, a devise of such reversion or remainder upon a general 
failure of issue of the tenant in tail is, according to the literal 
construction, executory, and, if not further restricted within the 
period allowed by the rule, is void (d). But where land is settled 
for estates tail not comprehending all the issue, a limitation over 
upon failure of issue in the same instrument, ^Yhetller a deed or 
a v.'ill, or in a subsequent instrument or appointment referring 
to the former limitations, will generally be read as meaning the 
failure of issue under the entail and as applying to the reversion 
or remainder exjpectant upon the estates tail, unless a contrary 
intention appear (e). 

The rule of construction in wills may be here noticed, that Devise over 
where a devise is made to A. in fee simple, with a devise over " if °°^feT2i or 
A. die under 21 or without issue," the word " or " may be read without issue, 
" and," and the failure of issue thereby restricted to the death of 

[a) Seeatitffp. 139, where sect. 29 of married testator may be presumed to 

the Wills Act, 1837, by which the change contemplate and provide against. A 

was efEected, is set out ; 2 Jarman, Wills, will is revoked by marriage, 1 Vict. 

132i et seq. u. 26, rf. 18. 

(If) See the section and proviso, ante, (d) Laneshorough (Lady') v. Fox, 

p. 139. See the rules for applying this Cas. t. Talb. 262 ; Banltea v. Holme, 

referential construction discussed at 1 Euss. 39i «. ; Efjerton v. Jonea, 3 Sim. 

length in 2 Jarman, Wills, 1285 et seq. 409 ; 2 Jarman, Wills, 1314 et seq. ; 

(c) 2 Jarman, Wills, 1326 ; the birth Fearne, G. R. 448. 

of a child does not revoke a will, and (e) Eiw v. Eno, 6 Hare, 171. See 

therefore is a contingency which a Ellicombe v. QonipeH:, 3 M. & Gr. 127. 
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A. under twenty-one ; this construction is adopted to support the 
presumed intention not to exclude the issue, if A. dife under 
twenty-one leaving issue, which result would follow upon the 
literal construction (/). — So, where A. was heir at law of the 
testator and took the fee by descent, and there was a devise 
over in the above terms (n). — But this rule is not applied after 
an estate tail, because the devise over on failure of issue may 
then take effect as a remainder (/(). 

Validity of The validity of a limitation as to remoteness is determined at 

independent ^l^^ ^-^s 0^ i*s Creation, — at the date of the deed, if by deed, — or 

of subsequent at the death of the testator, if by will ;— and if it may then 

possibly exceed the limits allowed by the rule, it is void, without 

regard to the subsequent course of events which may, in fact, 

sufficiently restrict its operation (i). 

According to this principle of applying the rule, a gift to the 
children of A. who should be living at a period too remote is held 
to be void, notwithstanding the moral certainty, from the age of 
the parents, that no children could be born after the death of 
the testator (j). So a gift over upon an event which is too 
remote, as upon the death of all the children of A., a person so 
advanced in years as to be unlikely to have children, is void (k). 
Limitation to A limitation to a class of persons, some of whom may not be 
in^obiects"^" ascertained within the limits of time, is not rendered valid by 
too remote. the fact that some of the objects of the class are already ascer- 
tained, or that some or all objects of the class become eventually 
ascertained within the period allowed ; because the impossibility 
of ascertaining the number of shares within the proper period 
involves the whole gift in uncertainty. Thus, where a bequest 
was made to A. for life and after his decease to the child or 
children of A. who should attain the age of twenty-five, as the 
class must be ascertained at the death of A., it was held that the 
bequest was wholly void, without any exception in favour of 
children living at the death of the testator {I). But where the 

(/) Bir/hf T. Day, l(i East, U9 ; A. C. 14 ; 71 L. J. C. 149. 

Fairfield v. Mtrgan, 2 Bos. k P. N, R. ( j ) Jee \. Avdletj, 1 Cox, 324 ; Be 

38 ; Greii v. Peiii-mni, 6 H. L. G. 61 ; 26 Dawso/i, 39 Ch. D. 105 : 57 L. J. C. 

L. J. C. 4 72. 105. 

(ff} Jiilimon V. Simcoi'l!, 7 H. & N. (/;) Sai/pr'x Tnids, L. E. 6 Eq. 319 ; 

344 ; 31 L. J. Ex. 38. 36 L. J.'C. 360 ; Ilancocli v. Watson, 

(/() Mm-timn- v. JJartUy, 6 Ex. 47 ; [1902] A. C. 14 ; 71 L. J. C. 149. 

S. C. 3 De G. & Sm. 316. (0 Leahe v. Bubinsim, 2 Mer. 363 ; 

(0 Jee V. Avilleij, 1 Cox, 324 ; Dun- Smith v. Smith, L. E. 5 Ch. 342 ; 

f/aniui/t (Lnrd) v. Smith, 12 Gl. & E. 546 ; Bentinek T. Potiland (Bulie), 7 Ch. D. 

Bovghtoii V. Bmightvii, 1 H. L. C. 406 ; 693 ; 47 L. J. C. 235 ; Peai-lts v. Moseley, 

Be Bawsoii, 39 Ch. D. 155; Be Wuod, 5 App. Gas. 714; 50 L. J. G. 57 See 

[1894] 3 (3h. 381 ; Be Ashforth, [1905] JUuqy v. Moqg, I Mer. 654. 
1 Ch. 535 ; Jliiycoeh v. Watxm, [1902j 
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gift to a class is not preceded by a life estate, the class is to be 
ascertained at the death of the testator, and an original executory 
gift to the children of A. who shall live to attain twenty-five 
years is a valid gift to such of the children living at the death of 
the testator who shall attain twenty-five {m). 

But where, upon a gift to a class of persons, the number of May be valid 
shares must become ascertained within the period, and the ascertained^ 
destination of some of the shares only is too remote, the limita- within the 
tion as to the rest may be valid. — Thus, a testator devised to A. 
for life, with remainder to the children of A. in equal shares for 
life, with remainder, as to the share of each child, to the children 
of that child in fee ; the devise was held good, except only as to 
the remainders in the shares of the children of A. born after the 
testator's death, the number of shares being finally ascertained 
at the death of A. {n). 

Thus also, a gift- after a life estate to A., to his children 
who should attain twenty-one, and the issue of such of them 
as should die under twenty-one, such issue to take only the 
share of their parents, but conditionally upon their attaining 
twenty-one, was held good as to the shares of the children who 
attained twenty-one, because the number of shares must be 
ascertained within twenty-one years of the death of A., though 
void as to the shares of those dying under twenty-one, because 
the vesting of such shares was postponed until the issue (of 
children who might not be born until after the testator's death) 
attained twenty-one (o). 

Where a future interest is limited to vest within the prescribed Limitations 
limits of time, but is attended with a clause settling or modifying cations too ' 
the interest in a manner extending beyond the limits, and remote. 
which is therefore void, the substantive limitation may stand 
unaffected by the subsequent clause. Thus, if there be a gift 
to one for life, and after his death to such of his cliildren as 
attain twenty-one, with a direction to settle the children's shares, 
the direction will be valid as to those who are born in the 
testator's lifetime, but invalid as to those born afterwards (p). 
And a residuary gift absolute in terms will not be displaced by a 
direction to settle the share of a female upon her for life and 

(»0 Piclie/i V. Matthews, 10 Ch. D. Wilson v. Wilson, 28 L. J. C. 95. See, 

26i ; 4S L. J. C. 160. however, Pearks v. Moseleij, 5 App. Cas. 

(,«) Cattlin V. Brown, 11 Hare, 372. 714 ; 50 L. J. 0. 57. 

(w) Moselei/'s Trusts, L. R. 11 Eq. (p) Re Russell, [1895] 2 Ch. G'.IS ; 

499 ; 40 L. J. C. 275 ; and see the same 64 L. J. C. 891 ; Re Game, [1907] 1 Ch. 

principle applied in Stoi'rs v. Benhow, 276 ; 76 L. J. C. 168. 
3 D. M. & U. 390 ; 22 L. J. C. 823 ; 
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Directions to 
postpone 
possession 
only beyond 
the period. 



after her decease upon such of her children who should attam 
the age of twenty-five (g). 

If a future interest be limited to vest within the period 
allowed, with a direction to postpone the possession beyond 
that period, the direction as to the possession may be rejected 
and the limitation may be good. Thus, devises to all the children 
of A. li'hen and as they attain, or at, or iqwji their attaining, 
some given age, have been construed as giving vested interests 
in the children as they come into existence, but with a postpone- 
ment of the possession or distribution ; which, if extended to 
postponing the possession of unborn children beyond the age 
of twenty-one is void (r). — With vested interests, not being 
remainders, the possession cannot be effectually postponed, unless 
there be a divesting limitation to take effect within the period of 
postponement, for a person of full age taking a presently vested 
and indefeasible interest in the property is not bound to let the 
income accumulate, which he himself will be ultimately entitled 
to ; he may dispose of his whole interest as soon as he is 
competent to do so (s). 



Limitation in 
alternative o£ 
event beyond 
the rule. 



Limitation in 

restricted 

alternative. 



A limitation by way of remainder after a limitation too remote, 
being limited to take effect in the alternative of the same event, 
is also too remote ; and it is not accelerated by the prior limita- 
tion being void, or by the alternative of the event in fact 
happening within the prescribed period. As a devise to the 
children of A. who should be living at the end of twenty-eight 
years from the death of the testator, with devises over in case 
there should be no such child ; the devise to the children is void 
as possibly not ascertained until. a period too remote, and the 
gifts over not being to take effect until after the same period, 
which is too remote, are necessarily void also (t). 

But a limitation in an alternative to a too remote event, if 
restricted to happen within the allowed limits, may be good («) 



((/) Ring V. Ilarchoich, 2 Beav. 352 ; 
Iluncoclt V. Watson, [1902] A. C. 14 ; 
71 L. J. C. 149. 

()■) Farmev v. Francis, 2 Bing. 151 ; 
2 Sim. & St. 505 ; 3Iinra i/ v. Ailden- 
hroolie, 4 Buss. 407 ; Jncld v. Judcl, 3 
Sim. 525 ; Doe v. Ward, 9 A. & E. 582. 
See Be Francis, [,1905] 2 Ch. 29:. ; 74 
L. J. C. 487. As to the reference of 
such expressions to a limitation over, 
see ante, p. 265. 

(.<) Jusselijn V. JvsseJi/n, 9 Sim. 63 ; 
Saunders v. Vautier, 1 Or. & Ph. 240 ; 
4 Beav. 115; Re Traxis, [1900] 2 Oh. 
541 ; 09 L. J. C. 663. See Wharton v. 



Masterman, [1895] A. C. 186 ; 64 L. J. C. 
369. 

(0 Palmer v. Hnlford, 4 Russ. 403 ; 
see 1 Jarman, Wills. 230, n. (e), 3rd edn. ; 
ProctorY. Bath and UW?.v (fl/).), 2H. BI. 
358 ; Rohinson v. liardcastle, 2 T. R. 
241 ; 2 Bro. 0. C. 22 ; Rotttledrie V. 
Dorril, 2 Ves. 3.")7 ; BrudencU v. Elwes, 
1 East, 442 ; 7 Ves. 3-2 ; Beard, V. 
Westcott, 5 Taunt. 393 ; 5 B. & Aid. 801 ; 
T. tV B. 25. See Jlancoch v. Watson, 
[1902] A. C. 14; 71 L. J. C. 149. 

00 Doe V. Fori, 2 Ell. & B. 970 ; 23 
L. J. Q. B. 53 ; Re Bowles, [1905] 1 Ch. 
371 ; 74 L. J. C. 338. 
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— As if a devise be made to the children of A. who should attain 
the age of twenty-five, and in case A. should die without leaving 
issue at his death, or leaving issue they should all die before the 
age of twenty-five, then to B. ; the devise in the event of A. 
dying without leaving issue would be good, and that in the event 
of A. leaving issue would be bad (a-) — A limitation over in the 
event of the death of all the children of A. under a certain age, 
which if exceeding twenty-one years would render the limita- 
tion void for remoteness, may be construed in some cases to 
extend to the event of there being no children, as a se^jarate 
alternative event, and in such event the limitation would be 
good (!/). 

A limitation in terms too remote may be restricted in effect Limitations 
by the duration of the estate limited, which may be such as Jj^^ration o£^ 
must determine within the period allowed, as an estate for the the estate 
life of a living person. Thus an executory devise, after the 
failure of issue of A., to B. for life is good, because the estate 
must necessarily take effect, if at all, during the life of B., and 
the rule, as to the time of limitation, is excluded (z). 

But this exclusion of the rule extends no further than the life 
estates created in living persons ; and the rule applies as to 
other limitations for transmissible interests to take effect upon 
the failure of issue, though created at the same time and in the 
same instrument. Thus, a testator (before 1838) devised all his 
estate, upon faikire of issue of A. to be divided between certain 
persons named, but the part of one for life only ; it was held 
that though the devise for life to the one was good, and would 
take effect if that one should be living when the issue failed, yet 
the devise of absolute transmissible interests to the others, to 
take effect upon the indefinite failure of issue, was void for 
remoteness (a). 

A future limitation may purport to be made to a person to Limitation 
take effect upon an indefinite failure of issue or any other pers^^^bSnr 
remote period, for any estate, if made contingently upon his alive. 

(x) Camhridge v. Itous, 8 Ves. 12 ; 22 L. J. C. Uo. And see ante, pp. 138, 

Leake v. Rolinson, 2 Mer. 363. 324. 

(y) Meadows v. Parry, 1 Ves. & B. (a) Ward v. Bevil, 1 Y. & J. 512 ; 

124; Maekiniwn V. Sewell. 5 Sim. 78 ; Barlow ^. Salter, 17 Ves. 479. See 

2 M. & K. 202. See liters v. Ckallis, 7 Fisher v. IVeb.rier, L. R. 14 Eq. 283 ; 

H. L. C. 531 ; 29 L. J. Q. B. 121 ; Re 42 L. J. C. 156. The above doctrine 

B&nee, [1891] 3 Oh. 242 ; 60 L, J. C. can have little application to wills 

636. coming under the operation of 1 Vict. 

(c) Roe V. Jeffery, 7 T. K. 589, as ^.. 26, s. 29, which restricts the failure 

expld. iJwfl v. AW)f, 7 A. & E. 636, 660 ; of issue to meaning failure at death 

7 L. J. Q. B. 177 ; Fearne, Ex. Dev. 488. unless a contrary intention appear. See 

See Re Rye's Settlement, 10 Hare, 106 ; ante, p. 139. 
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Leaseholds 
for lives or 
terms of 
twenty-one 
j'ears. 



Renewable 
leasehold. 



being then alive ; for then it would be expressly restricted within 
the limits allowed (b). 

The same doctrine applies to future limitations of leaseholds- 
for lives, or for terms of years determinable with lives, or for an 
absolute unexpired term of years not exceeding twenty-one ; 
these are not subject to the rule against perpetuities, because 
the limits of duration of the estate sufficiently restrict the vesting 
within the allowed period (c). Thus, where a term was created 
of one hundred and twenty years, if twenty-eight persons named 
or the survivor of them should so long live, with an additional 
term of twenty years from the expiration of that term, and was 
made the subject of a settlement, the limitations of the settle- 
ment, though in terms void for remoteness, were allowed to be 
good because restricted in effect by the subject to which they 
were applied {d} ; — but the above doctrine seems not to be 
applicable to renewable leaseholds, for such estates are equivalent 
to indefinitely continuing interests (e). 



Rule not 
applied to 
limitations 
after estates 
tail. 



Provisoes for 
cesser of 
estate tail. 



The rule against perpetuities is not applied to executory 
limitations, whether by way of shifting use or executory devise, 
which are to take effect in defeasance or upon the determination 
of an estate tail ; because the power of disposition of the tenant 
in tail for the time being, by means of a disentailing assurance, 
extends over all subsequent limitations of whatever kind and 
enables him to acquire or convey the fee simple, and the freedom 
of alienation is thereby preserved (/). 

Estates tail may, therefore, be settled subject to conditional 
limitations or provisoes for cesser, with limitations over, 
indefinite as to time, as a proviso divesting the estate in the 
event of the tenant in tail or any issue in tail neglecting to 
assume the name and arms of the settlor, — or in the event of 
their becoming entitled to other settled estates ; — for such 
limitations or provisoes may be barred by the disentailing 
assurance of the tenant in tail (</). — Whereas such limitations 
over in defeasance of an estate in fee simple, as they could not 
be barred by the tenant, would be void, unless expressly 



(b) Pells Y. Brown, do. Jac. 690 ; 
I'oi'ler V. Bradley, 3 T. B. 143 ; Doe v. 
M'eUer, 1 B. & Aid. 713. ,See Staiiiex 
V. Maddock, 3 Bro. V. 0. 108. 

{/■) Butler's note (e) to Fearne, C. R. 
500 ; Low V. Barron, 3 P. Wms. 262 ; 
Wiistneijs V. Chap pel, 1 Bro. P. C. 457. 

(d) Cadell Y. I'almcr, 7 Bligh, K. S. 
202 ; Tud. L. C. Couv. 578. 

((') Bridges v. Hitchcock, 5 Bro. P.O. 



6 ; Shelhiirne {Earl) v. Biddulph, 6 
Bro. P. C. 35t). See ante, pp. 155, 317. 

(/) Lewis, Perpetuities, c. xxxii. ; 
Sanders, Uses, 201 ; Fearne. Ex. Dev. 
423. 

((/) ^■u■olh V. Sheffield, 2 Bro. C. C. 
215 ; Carr v. Erroll iEarl), 6 East, 58 ; 
Sciirborouijli (Earl) v. Doe, 3 A. & B. 
897. See OuUircr v. Ashby, 4 Burr. 
Itf27. 
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restricted to operate within the period allowed by the rule 
against perpetuities (/t). 

Accordingly, where a devise was made for estates tail, with Limitations 
remainder to trustees upon trust to sell and to divide the during or at 
proceeds amongst the children of A. who should be then living determination 
and the issue of such of them as should be then dead, with a 
proviso that if any of such issue should be then dead leaving 
issue, the issue should take the share of the parent, the proviso, 
though operating throughout the continuance of the estates tail, 
was held valid ; and it was laid down by the court "that whether 
the limitation be directly to a class of issue to be ascertained at 
the determination of the estate tail, or a gift to a trustee for 
such class, or upon trust to convey to such class, or to sell and 
to divide the pi-oduce amongst such class, is wholly immaterial, 
if the legal and beneficial interests should be both ascertainable 
at the moment of the determination of the estate tail" (t)- 

An executory limitation after an estate tail, which may not be Limitations 
ascertained at the determination of the estate tail (not being a afteTdeter- 
contingent remainder, which must take effect then or not at all), miuation of 
though it may be barred by the tenant in tail during his tenancy, 
may be incapable of being barred by the remainder-man after 
the determination of the estate tail, and in this view may be 
considered to be subject to the rule against perpetuities ; but 
there does not appear to be any direct authority upon the 
point. 

Thus, if land be limited to A. in tail male with remainder to 
B. in fee, subject to an executory limitation to take effect upon 
the general failure of isstie of A., such executory limitation 
would seem not to be withdrawn from the rule by reason of the 
prior estate tail, since it might be neither barred nor ascertained 
during the continuance of the estate tail, and after the deter- 
mination of that estate, it could not be barred by the tenant in 
fee, and would be open to all the objections the rule is intended 
to meet (/c). 

If a term of years be created antecedent to an estate tail, it Term pre- 
cannot, nor can any trusts of the term be barred by the tenant taii'upon 
in tail. The trusts of such term are therefore subject to the trusts subse- 
rule against perpetuities and must be limited to take effect 
within the period allowed by the rule. Thus, where a term was 

(A) See ante, p. 319. Hartupp v. Lord, Carhery, cited in 1 

(i) Heasman v. Pearse, L. E. 7 Ch. Sanders, Uses, 20i. See Sristow v. 

275 ; 41 L. J. C. 7U5 ; 3Iitrse v. Onitoude Bouthby, 2 Sim. & St. 465 ; 3/one v. 

(^Lurd), 5 Madd. 99 ; 1 Kuss. 382. Ormonde [Lord), 5 Madd. 99 ; 1 Russ. 

(A) See Lewis, Perpetuities, 671; S82 ; Faulhiier y. Daniel, '6 Ha. Idd. 
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Application 
of the rule to 
powers, and 
execution of 
powers. 



Time is com- 
puted from 
creation of the 
power. 



Under general 
power time is 
computed 
from the 
appointment. 



created prior to estates tail upon trusts to raise portions upon 
failure of issue in tail, the trusts were held void for remoteness (/). 

The rule against perpetuities applies to powers, but with the 
modifications required by the nature of a power. A power may 
be unrestricted in its terms as to the limits within which appoint- 
ment is authorised; because the power alone gives no estate, but 
only the authority to appoint estates and interests. But the 
appointment under a power must be restricted to estates and 
interests which shall take effect within the time allowed by the 
rule (m). But where the object of a jpower, as appearing in its 
terms, is to create a perpetuity, or it can only be exercised at 
a period outside the limits of the rule, it is void(?i). And the 
validity of limitations in a deed creating the power to take effect 
in default of appointment under a power which is void for 
remoteness, depends upon whether they are or are not themselves 
obnoxious to the rule (o). 

The uses and estates appointed take effect from the instrument 
creating the power, as if originally inserted therein in place of 
the power. Therefore the time allowed by the rule is, in 
general, computed from the creation of the power and not from 
the appointment ; that is, from the execution of the deed, if the 
power be created by deed, and from the death of the testator, if 
by will ip). 

But a general power is equivalent, as regards the disposal of 
the property, to the absolute ownership ; and the execution of 
such a power is considered, in substance, as an original dis- 
position. Therefore, the time within which the limitations 
appointed under it must take effect is to be computed from the 
execution of the power and not from the creation of it (q). — 
Thus, if A. were to convey his estate to such uses generally as 
he should appoint, he might afterwards, upon the birth of a son, 
make a valid appointment of the estate to that son for life, 
remainder to his sons as purchasers ; although a conveyance by 
A. to an unborn son for life, followed by a limitation in 



(0 Ealrx V. C'lmn, i Sim. 65 ; Case v. 
Bivsiei; 2 Keen, 76i ; 5 M. & Cr. 2i6 ; 
Syki'S V. Si/ke.i, L. B. 13 Eq. 50 ; il 
L. J. C. 25.' 

(m) Sugden,Powers, 31, 151 ; GriM^i' 
V. I'moniill, 13 Sim. 393 ; SlarU v. 
D„}ii/iu, L. R. 10 Ch. 35 ; 4-1 L. J. C. 
205 ;' Hod (/SOIL v. Ilalfard, 11 Ch. D. 
959 ; 48 L. J. C. 548 ; Wahiivrirjlit v. 
Miller, [1897] 2 Ch. 255 ; 66 L. J. C. 
616 ; Re Gaqe, [1898] 1 Ch. 498 ; 67 
L. J. C. 200.' 

(m) Spencer v. Marlhurougli (^Dnlie'), 



3 Bro. P. C. 232 ; Ferrand v. Wilson, i 
Ha. 344 ; 15 L. J. C. 41 ; Flayer v. 
Banlicx, L. R. 8 Eq. 115 ; Goodier v. 
Edmunds, [1893] 3 Ch. 455 ; 62 L.J. C. 
619. 

(») Re Abbott, [1893] 1 Ch. 54 ; 02 
L. J. C. 46. 

(;;) Sugden, Powers, 396,470 ; Lewis, 
Perpetuities, c. xx. 

(./) Sugden, Powers, 396. 470 ; Rons 
V. Jarlisvn, 29 Ch. D. 521 ; '54 L. J. C. 
732 ; Re Flower, 53 L. J. C. 200. 
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remainder to the sons of that son as purchasers would be 
invalid (r). 



According to these principles, a power may be well created to 
appoint to grandchildren or other more remote issue of a person, 
•without any express restriction to those who may be born within 
the time allowed from the creation of the power ; but the 
appointment authorised is impliedly so restricted, and the power, 
so far as it extends to more remote objects, is simply void. — An 
appointment to any objects of such power living at the time of 
the appointment would be valid ; also an appointment restricted 
to those objects, whether grandchildren or remoter issue, who may 
be born in the lifetime of the donee of the power, or within 
twenty-one years of his death, would be valid ; because such 
appointments must take effect within the limits of time allowed 
from the creation of the power (s). — But an appointment to the 
grandchildren or remoter issue, without restriction as to the time 
of their birth, would be void altogether, even as to those who are 
in fact born within such limits of time. Unless it could be sup- 
ported as a distinct appointment of certain shares to those 
of the objects who are capable of taking, leaving the residue 
unappointed (t). 

Accordingly, a power of appointment in a marriage settlement 
amongst the issue of the intended marriage is restricted in 
execution to issue born at the death of the parents or within 
twenty-one years after. — An appointment under such power to 
children for life, with remainder to their children, would be void 
as to the latter as being too remote (h). And an appointment 
under such power to a child cannot be postponed in vesting 
beyond the death of the parents and twenty-one years after. 
Thus, an appointment to a child to vest on marriage is too 
remote, being an event which might occur at any time during 
the life of the child unborn at the date of the settlement (x) . — 
So, an appointment to a child for life, with power in the child to 
appoint by will, is too remote, as to the power by will ; because 
postponed until the death of a person unborn at the date of the 
settlement (t/). Although a power given in favour of a living 



Power to ap- 
point to 
grandchildren 
or remoter 
issue. 



Appointment 
including 
objects too 
remote is void. 



Power in mar- 
riage settle- 
ment to 
appoint to 
children. 

Appointment 
to child for 
lite with re- 
mainder to 
his children. 



To child on 
marriage. 



To child tor 
lite with 
power to ap- 
point by will. 



(;■) Sugden, Powers, 395. See aiitc, 
pp. 211 et seg:. 

(.s) Sugden, Powers, 152, 397 ; Rotd- 
ledge v. Dorril, 2 Ves. 357. See 
Hudgson v. Halford, 11 Ch. D. 959 ; i8 ■ 
L. J. G. 548. 

(0 Sugden, Powers, 505 ; Griffith v. 
PowiuiU, 13 Sim. 393. See tmte, p. 327. 

(«) Bristow V. Warde, 2 Ves. jun. 



336 ; Cronn>e v. Barrow, 4 Ves. 681 ; 
Brudenell v. Elwes, 1 East, 442. 

(«) Morqaii v. Gioiww, L. R. 16 
Eq. 1 ; 42 L. J. C. 410 ; Br Gage, 
[1898] 1 Ch. 498 ; 67 L. J. C. 200. 

((/) Wollastoit Y. Kiiiq, L. R. 8 Eq. 
165 ; 38 L. J. C. 61, 393 ; Morgan v. 
Gronow, L. R. 16 Eq. 1 ; 42 L. J. G. 410. 
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Powers of sale, 
etc. may be 
unrestricted 
in terms. 



Power of sale 
with consent 
of tenant for 
life. 



Power of sale 
extending 
over estates 
tail. 



Power of sale, 
etc., re- 
stricted to the 
continuance 
of the settle- 
ment. 



person may be well executed by appointing to him an estate for 
life, with a power of appointment by will {z). 

Powers of sale and exchange, of leasing, and the like powers 
which operate only upon the subject of the property in settle- 
ment, without affecting the limitations of the settlement otherwise 
than by transferring them to the new or altered subject of pro- 
perty, may be indefinite in the terms of their creation, as to the 
period of execution ; as where limited to trustees and their heirs, 
or to trustees and their executors, or to trustees for the time being 
of a settlement containing powers of renewing the trustees (a). — 
If these powers, by the terms of the instrument by which they 
are given, can only arise at a period too remote according to the 
rule they are void {h) ; but if such powers are conditioned to be 
executed with the consent of the tenant for life or other person 
living, they are restricted in exercise within due limits by the 
express condition of the execution (c). — Such powers, as extend- 
ing over estates tail in the settlement, are not subject to the rule 
against perpetuities, because in common with all executory limi- 
tations to take effect in defeasance of an estate tail, they may be 
barred by the disentailing assurance of the tenant in tail, and his 
power of alienation is not restricted by them {d). 

But the powers of this kind in a settlement are impliedly 
restricted to the continuance of the settlement ; and when the 
ultimate remainder or reversion in fee under the limitations of the 
settlement has vested in possession, giving an absolute power of 
disposition, the powers can no longer be exercised as a general 
rule (e). But a power of sale for the purpose of dividing the 
proceeds amongst beneficiaries is outside the rule against per- 
petuities, and may be exercised after the vesting of the estate in 
a person absolutely entitled (/) ; and if the person absolutely 
entitled is under disability, as if he is a lunatic, the powers will 
continue to be exercisable so long as the party continues under dis- 
ability, provided the rule against perpetuities be not infringed (rj). 



(S) Phlpsoii V. Tiirnrr, 9 Sim. 227 ; 
8larJc V. Dahyns, L. R. 10 Ch. 35 ; 41 
L. J. C. 205. 

(a) Sugden, Powers, 818 ; M'outl v. 
M'/iite, i M. & Vi: 460 ; Lantsbery 
V. Culliei; 2 K. & J. 709 ; 25 L. J. 0. 
672, See ante, pp. 273 et xeij. 

(*) Giiodier v. Eihimndx, [1893] 3 Ch. 
455 ; 92 L. J. C. 649 ; He Applchy, 
[1903] 1 Ch. 665 ; 72 L. .J. C. 332. See 
Floyei- V. liankes, L. R. 8 Eq. 115. 

(ej Sugden, Powers, 849 ; see Wolley 
V. Jenkins, 23 Beav. 53 ; 26 L. J. G. 379. 

(J[) Sugden, Powers, 850 ; Wariny v. 
Ciireritry, 1 M. & K. 249 ; Wallace v. 
Freestone, 10 Sim. 225. 



(e) Sugden, Powers, 850 ; Wood v. 
White, 4 M. & Cr. 460 ; Wolleii v. 
Jciiliins, 23 Beav. 53 ; 26 L. J. C. 370 ; 
Grey V. Jenkins, 26 Beav. 351 ; Jle 
Brown's Settlement, L. R. 10 Eq. 349; 
39 L. J. C. 845 ; Itv Cotton's 'Jrustees and 
School Bd. for London, 19 Ch. D. 624 ; 
61 L. J. C. 514. See Boncuster v. Bun- 
caster, 'i K. ifej. 26. Andseeajrfe, p.275. 

(/) lie Siideley {Lord) and Baines' 
Cont., [1894] 1 Ch. 334 ; 63 L. J. C. 
194. See Be Byson and Fuwke's Cont., 
[1896] 2 Ch. 720 ; 65 L. J. C. 791. 

(r/) Be Junq), [1903] 1 Ch. 129 ; 72 
L. j. C. 16. 
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§ 2. Accumulation of Rents and Profits (a). 

Accumulation of rents and profits restricted by statute — exception of 

provisions for payment of debts, portions, etc. 
Accumulation allowed during one only of the statutory periods. 
Directions to accumulate m excess of statutory period. 
Implied directions to accumulate. 

Directions to accumulate in excess of tlie rule against perpetuities. 
Destination of income as to tlie excess — where the gift of the property is 

immediate — where it is deferred. 
Directions to accumulate after present vesting. 

The rule of the common law respecting the abeyance of tlie Accuniuiation 

. . . or rents and 

freehold (b) rendered dispositions for the accumulation of rents profits re- 

and profits impossible ; but the Court of Chancery recognized the l^^^^^g '^ 
validity of dispositions of real as well as of personal estate made 
for the purpose of accumulating the rents and profits and post- 
poning the beneficial enjoyment ; and these were formerly subject 
to no other restriction of time than that prescribed by the rule 
against perpetuities, common to all executory limitations; and 
accordingly an accumulation might be directed during the same 
period as allowed for suspending the vesting (c). The ultimate 
affirmance of this decision by the House of Lords was anticipated 
by a statute still generally known as the Thellusson Act, but 
officially called the Accumulations Act, 1800 (39 & 40 Geo. III. 
c. 98) which imposes additional restrictions, and enacts : — " That 
no person or persons shall after the passing of this Act, by any 
deed or deeds, surrender or surrenders, will, codicil or otherwise 
however, settle or dispose of any real or personal property so and 
in such a manner that the rents, issues, profits or produce 
thereof shall be wholly or partially accumulated for any longer 
term than the life or lives of any such grantor or grantors, settler 
or settlers ; or the term of twenty-one years from the death of 
any such grantor, settler, devisor or testator, or during the 
minority or respective minorities of any person or persons who 
shall be living or en ventre sa mere at the time of the death of 
such grantor, devisor or testator ; or during the minority or 
respective minorities only of any person or persons who under 

(a) The law against accumulations (V) See ante, p. 33. 

has been placed here, in anticipation of (c) Thellusson v. Woodford, 4 Ves. 

its proper place in the section on future 227; 11 Ves. 112; 1 Bos. & P. N. E. 

equitable limitations, on account of the 357 ; Curtis v. Luliin, 5 Beav. 147 ; 

close connection, as regards the object 11 L. J. C. 380. See ante, p. 108; 

of the law, with the rule against Butler's note (*) to Fearne, Ex. Dev. 

Perpetuities. 537. 
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Proviso as to 
payment of 
debts, por- 
tions, etc. 



the uses or trusts of the deed, surrender, will or other assurances 
directing such accumulations, would for the time being, if of full 
age, be entitled unto the rents, issues and profits, or the interests, 
dividends or annual produce, so directed to be accumulated ; and 
in every case where any accumulation shall be directed otherwise 
than as aforesaid, such direction shall be null and void, and the 
rents, issues, profits and produce of such property so dh-ected to 
be accumulated shall, so long as the same shall be directed to 
be accumulated contrary to the provisions of this Act, go to and 
be received by such person or persons as would have been 
entitled thereto, if such accumulation had not been directed " (c). 
And by the amending statute — the Accumulations Act, 1892 
■ (55 & 56 Vict. c. 58) — the following further restriction has been 
imposed : — " No person shall, after the passing of this Act (d) 
settle or dispose of any property in such manner that the rents, 
issues, profits or income thereof shall be wholly or partially 
accumulated for the purchase of land only, for any longer period 
than during the minority or respective minorities of any jperson 
or persons who under the uses or trusts of the instrument direct- 
ing such accumulation would for the time being, if of full age, 
be entitled to receive the rents issues profits or income so directed 
to be accumulated" («). 

Section 2 provides " that nothing in this Act contained shall 
extend to any provision for payment of debts of any grantor 
settler or devisor or other person or persons, or to any provision 
for raising portions for any child or children of any grantor, 
settler or devisor, or any child or children of any person taking 
any interest under any such conveyance, settlement or devise, or 
to any direction touching the produce of timber or wood upon 
any lands or tenements " (/). 



The Act restricts the power of 
According 



One only of 

the statutory periods mentioned, 
periods ^ 



allowed. 



((■) GriffitJis V. Vere, 9 Ves. 127 ; 
Tud. L. C. Conv. 618 ; Re Ileatkcute, 
[l!)Oi] 1 Ch. 826; 73 L. J. C. 543. See 
llf. Poije, [1901] 1 Ch. 6-1 ; 70 L. J. C. 
26. Tlie inartificial and ill-defined 
language of this statute has been fre- 
quently adverted to by judf^es. See 
Brougham, L. C, Sliiur v. Jthodes, 1 
M. k Or. at p. 139 ; Cranworth, L. C, 
Kdivardi v. Tuch, 3 De U. iVl. & G. 40, 
55 ; 22 L. J. C. 523 ; and Tench v. 
Chcex,', 6 De G. U. & G. at p. 460 ; 24 
]i. J. C. 718 ; Knight Bruce, L. J., 
Uiiwards V. Tuch, sii.piri. 

((7) lie Llanovei- (Baroness), [1903] 



accumulation to one only of the 
ly, where a testator gave his 

2 Ch. S30 ; 72 L. J. C. 729. 

(r) lie Daiisoii, 13 E. 633 ; Re Cluttcr- 
biick, [1901] 2 Ch. 285; 70 L. J. C. 
614 ; Re Zhnwrer (Baroness}, [1903] 2 
Ch. 330 ; 72 L. J. C. 729. 

(/) As to this proviso, see Emus v. 
Ilclliei; 5 CI. & F. 114 ; Edwards v. 
Tiich, 3 De G. M. & G. 40 ; 22 L. J. C. 
523 ; J/nthncs v. A'eble, L. R. 3 Ch. 
691 ; 37 L. J. C. 657 ; Re Heathcote, 
[1904] 1 Ch. 826 ; 73 L. J. C. 543 ; Re 
Stephens, [1904] 1 Ch. 322 ; 73 L. J. C. 
3. And see other cases cited in notes 
to Griffiths v. Vcre, 9 Ves. 127 ; Tud. 
L. C. Conv. 618. 
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residuary estate to the first son of A. who should attain twenty- 
one, so as to involve an accumulation during the minority of such 
son, and further directed the trustees of that estate to accumulate 
the income for twenty-one years from his death; it was held that 
the accumulation must stop at twenty-one years after his death, 
although no son of A. had then attained twenty-one, and that 
the direction to accumulate during the minority of the son was 
void (/(). 

Trusts and directions to accumulate rents and profits are void Trust to accu- 
only so far as they exceed the limits allowed by the Act. Thus period in ex- 
a trust by will to accumulate during the life of a person named cess of Act is 
is held good only for the term of twenty-one years from the to the excess. 
death of the testator, and stops at the end of that term (i). — So, 
with a gift to a person upon her marriage with the accumula- 
tions of interest from the death of the testator (j). — So, an accumu- 
lation of income until a certain sum be raised, or a sum required 
for a certain purpose, cannot be continued beyond twenty-one 
years (/i)- — And in such cases the term of twenty-one years 
during which the accumulations may continue commences from 
the death of the testator, although the accumulations be not 
directed to commence until a period subsequent to the death {I). — ■ 
A trust by deed to accumulate during the life of a person named 
is held good only during the life of the grantor, and ceases at his 
death (in). 

A trust by will to accumulate until an unborn child attains Accumuia- 
twenty-one, extending through the period before the birth, is bom'chiid"'^' 
not confined to the minority of persons born in the testator's attains 
lifetime, but ceases at twenty-one years from the death of the ^ ° ^'°^ ' 
testator if there be not an infant then in existence, and entitled 
but for the trust (n). — The accumulation by the court of surplus Accumula- 
income after providing for maintenance of infants is independent 
of the Act, being a provident mode of applying the rents of his 
property (o). 

(70 WiJso/i V. Wilson, 1 Sim. N. S, (0 Webi v. WebJ), 2 Beav. i93 ; Att.- 

288; 20 L, .J. C. 365 ; Jagger y.Jagiji-r, Gen. v. Poulden, 3 Hare, 555. See 

25 Ch D. 729 ; 53 L. J. C. 201 ; ' Be Gurst v. Lowndes, 11 isim. 434 ; 10 

Cattell, [1907] 1 Ch. 567 ; 76 L. J. 0. L. J. C. 161. 

242 ("0 ^^ Rosslyns (Ladij) Trust, 16 

(0 Griffiths^. Vere, 9 Ves. 127 ; Tud. Sim. 391 ; 18 L. J. C. 98. 

L. C. Conv. 618. («) Edwards t. Tucl!,, 3 De G. M. & G. 

(?) Morgan t. Morgan, 4 De G. & 40 ; 22 L. J. C. 523 ; Tenc/t v. C/ieesr, 6 

Sm. 164 ; 20 L. J. C. 109. De G. M. & G. 453 ; 24 L. J. C. 716 ; 

(70 Shaio T. Bhodes, 1 M. & Or. 135 ; He Cattell, [1907] 1 Ch. 567 ; 76 L. J. C. 

afEd. nom. Evans v. Sellier, 5 01. & F. 242. 

114 • Od4ie v. Brown, 4 De G. & J. 179 ; («) Mathews y. KeUe, L. E. 3 Ch. 

28 L. J. C. 542. 691 ; 37 L. J. C. 657. 

L.P.L. Z 
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Implied direc- 
tions to accu- 
mulate are 
within the 
Act. 



Powers of 
maintenance 
and advance- 
ment out ol: 
income. 



Trust to pay 
premiums on 
policy. 



A trust or disposition of property implying or causing an 
accumulation is as much within the purview of the statute as if 
an accumulation had been directed in express terms (p) ; — thus, 
a charge of a certain sum to be raised out of the annual rents 
and profits, the distribution of which is postponed until the 
sum is raised, is, in effect, a trust or direction to accumulate, 
and cannot be continued beyond the period allowed bj the Act (q). 
An executory devise, if made in such terms as to include the 
income until vesting ; or a future residuary disposition, as it 
carries the intermediate income if not otherwise disposed of, 
involves an accumulation, and is within the Act (r). 

Where the property was directed by will to be accumulated 
for the ultimate benefit of certain objects, with powers of main- 
tenance and advancement out of the income, the powers, as 
disposing of the income, were held to continue and to be capable 
of exercise, notwithstanding they extended beyond the period 
allowed for accumulating the income (s) ; but this decision can 
only be regarded as anomalous (t). 

A trust to pay the premiums upon a policy of insurance 
during the life of a person out of the income of property is not 
an accumulation of such income within the Act ; it is an abso- 
lute disposal of it, in consideration of the payment to be made in 
a certain event under the policy («). So too, a direction to apply 
a portion of the rents of leaseholds to effect and keep on foot a 
policy of assurance, to secure the capital value which leaseholds 
would have realised if sold is valid, notwithstanding it may 
extend beyond twenty-one years from the testator's death (r). 



Directions to A. trust or direction for accumulation which infringes the rule 

accumulate in against perpetuities, as directing accumulation for an indefinite 
excess 01 ine , • T T • 1 

period, or a period extending beyond the time allowed by that 

rule, or as disposing of the accumulations by limitations too 

remote, is void altogether, independently of the above statute, 

and is not apportionable as to the time of accumulation ; as a 

proviso in a settlement that during the minorities of any 

persons becoming successively entitled in possession under the 



rule against 
perpetuities 
void. 



(^) Cranworth, L. C, TencJbY. Cheese, 
6 De G. M. & G. 453 ; 24 L. J. G. 716 ; 
Wood and Selwyn, L. JJ., Matliews v. 
Kelle, L. R. 3 Cli. G91, 696, 698 ; 37 
L. J. C. 657. 

{q) Shaw V. Bhodes, 1 M. & Cr. 135 ; 
affd. nora. Scans v. Ilellier, 5 CI. & F. 
114. 

()•) SPDonaU v. Bnjce, 2 Keen, 276 ; 
Morgan v. ilorgan, 4 De G. & Sm. 164 ; 



20 L. J. C. 109, 441. 

(s) Pride v. Foolis, 8 Beav. 430 ; 9 
L. J. C. 232. 

(0 Connolly v. Farrell, 8 Beav. 347 
14 L. J. G. 189. 

(li) Bassil V. Foster, 9 Hare, 177 
20 L. J. C. 641. 

(r) Me Gardiner, [1901] 1 Ch. 697 
70 L. J. G. 407. 
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settlement, the trustees shall receive and accumulate the rents and 
profits (iv). Where a testator created a long term of years upon 
trust to raise and accumulate an annual sum for the purpose of 
paying the mortgage debts charged upon the land, it was held 
that the trust, though not limited in duration, was valid, because 
the power of the owner of the inheritance, subject only to the 
mortgages, was not thereby restricted (x). 

Where there is an absolute and immediate disposition of the Destination of 
property, subject only to a direction for accumulation during excess.— 
an excessive period, the statute in stopping the accumulation }^iiere there 

'■ . IS an imme- 

beyond the period allowed leaves the disposition of the property diate gift of 
discharged from the direction, and entitles the grantee or devisee ^ property. 
to the immediate income or possession (?/). 

Where the accumulation is directed for an excessive period, Where the 
and there is no disposition of the property until the expiration ferred. 
of that period, the statute in stopping the accumulation beyond 
the period allowed does not accelerate the disposition ; but the 
effect is to withdraw the subsequent income from the disposition 
of the rest of the property. The subsequent income until the 
disposition takes effect will then pass under the residuary dis- 
position in the will ; — or, if the disposition from which such 
income is withdrawn be a residuary disposition, it will pass as 
undisposed of, — either to the next of kin, or to the heir, accord- 
ing to the nature of the property (.e) . — Where a testator devised 
to trustees upon trust to accumulate the rents until the youngest 
child of A. attained twenty- one, it was held that the interest of 
the heir, becoming entitled to the undisposed of rents accruing 
after twenty-one years from the testator's death until the 
youngest child should attain twenty-one, was a chattel interest 
which upon his death passed to his personal representatives ((()• 
A trust to invest the accumulations of income of property in the 

{iv) Southampton (_Lnrd) v. Hertford 560 ; Combe v. Hu(ilies, 2 De G. J. & S. 

(Marc^.), 2 V. & B. 64 ; Marshall v. 657 ; 34 L. J. C. 344. 
UoUowaij, 2 Swanst. 432 ; Browne v. (z) Ellis v. Mi.nvell, 3 Beav. 587 : 

Stoughton, 14 Sim. 369; 15 L. J. C. 10 L. J. C. 266; Tench v. Cheese, 6 

391 ; Scarishrich v. Skelnwrsdale, 17 D. M. & G. 453 ; 24 L. J. C. 716 ; Vine 

Sim. 187; 19 L. J. C. 126; Twrcin v. i?aZ«/f/7t, [1891] 2 Ch. 13 ; 60 L. J. C. 

V. lYeweoinbe, 3 K. & J. 16. 675 ; JRe Mason, [1891] 3 Ch. 467 ; 60 

(») Bateman v. Hotchhin, 10 Beav. L. J. C. 25 ; Re Pope, [1901] 1 Ch. 64 ; 

426, and the trust was held to be within 70 L. J. C. 26. As to the further income 

the exception of the Act restraining of the accumulations already made until 

accumulations, being a provision for the the period of vesting, see Morgan v. 

payment of debts. See Briggs v. Oxford Morgan, 20 L, J. C. 441 ; 4 De G. & Sm. 

iEarl^, 1 De G. M. & G. 363 ; 21 L. J. C. 164, 

829 ; Tewart v. Lawson, 43 L. J. 0. 673 ; (a) Sewell v. Denny, 10 Beav. 315. 

L. R. 18 Eq. 490. See ante, pp. 31, 149. 

(y) Trickey v. Trlchey, 3 M. & K. 

z 2 
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Direction to 
accumulate 
after present 
vesting. 



purchase of land, does not attach upon the income during the 
period of excess, and such portion of the income passes according 
to the original nature of the property [b). 

Where property becomes presently and absolutely vested in a 
person who is sui juris, although it be subject to a trust or 
direction for accumulation beyond the time of vesting and be 
directed to be paid at a future period, he is not obliged to let 
the accumulations continue, but may claim to have the property 
transferred to him in immediate possession (c). The same 
principle is applicable to a gift to a charity, subject to a direc- 
tion to accumulate the income, the charity being entitled to 
present possession, and to put an end to the accumulation of 
income after the expiration of the legal period (d). 



Section VI. Future Equitable Estates and Interests 
IN Land. 

§ 1. The limitation of future equitable estates and interests. 

§ 2. Priority of estates and interests in equity. 

§ 3. Protection of the legal estate. 

§ i. The doctrine of notice. 

§ 5. Tacking and consolidating mortgages ; Marshalling, 



§ 1. The Limitation of Future Equitable Estates and 
Interests. 

Future equitable estates corresponding to legal estates — remainder and 

reversion — limitation of freehold in futuro — in defeasance of prior 

estate — powers. 
The rule against perpetuities — accumulations. 
Contingent limitations of equitable estates — vesting of intermediate 

interest. 
The rule in Shelley's case applied to equitable limitations. 
Future charges upon land of portions, legacies, etc. — construction of 

charges as vested or contingent — charges upon personalty — charges 

upon both real and personal estate. 
Charge of portioas subject to advancement — presumption against double 

portions. 

Equitable estates and interests in land have been distinguished 
into those corresponding with legal estates and those peculiar to 
equity, having no analogy with legal estates (a). 



(Z-) Simmons v. Pitt, L. K. 8 Ch.978 ; 
43 L. J. C. 267. See Bective (Countess) 
V. Hodgson, 10 H. L. G. 656 ; 33 L. J. C. 
001. 

(c) Saunders v. Vmdier, Cr. & Ph. 
240 ; 10 L. J. C. 3.54 ; Sateman v. 
HotcMiin, 10 Beav. 426 ; 16 L. J. C. 



514 ; Korton v. Johnstone, 30 Gh. D. 
649 ; 55 L. J. C. 222. yee Ililton v. 
miton, L. E. 14 Eq. 468. And see 
ante, p. 328. 

(d,) Wharton v. Masterman, [1895] 
A. C. 186 ; 64 L. J. G. 369. 

(a) iSee ante, p. 181. 



Digitized by Microsoft® 



SECT. VI. § 1. FUTURE EQUITABLE ESTATES. 341 

In the limitation of equitable estates, corresponding with legal Future 
estates, future estates and interests are, in general, limited in estates rarre- 
the same manner, and the same language is used and receives spending with 
the same construction, as in limiting future legal estates ; — 
according to the principle that equity follows the law. Accord- Eemainder 
ingly, the equitable estate may be limited for a particular estate '^^^ leversion. 
with remainder, or with successive remainders, or leaving a 
reversion, as at law (b). 

But the limitation of the trust or equitable estate is free from 
the restrictive rules peculiar to the quality of freehold tenure ; 
for these rules are satisfied in their application to the legal 
estate of the trustee and have no ulterior effect on the beneficial 
interest. The rule of common law that the freehold cannot be 
in abeyance, with all its consequences in legal limitations, has 
no application in equity. Therefore, an equitable estate, free- Limitation of 
hold in quantity, may be limited to commence at a future time, /]<(^„.° '" 
or upon the happening of a future event, without any preceding 
freehold estate to support it as a remainder (c) . 

So an equitable estate may be limited to take effect in defea- Limitations ia 
sance or substitution of a preceding estate without awaiting its priorTstate? 
determination, in the same manner as a shifting use or executory 
devise (d). — The trust or equitable interest in leaseholds or terms 
of years may be limited with all the freedom of an executory 
bequest of personal estate (e). 

Equitable estates may also be appointed under powers given Powers of ap- 
for that purpose, analogous to and, so far as the quality of the '^°™ ™™ ' 
estate permits, governed by the same rules as powers of appointing 
uses or powers under wills (/). 

Future limitations of the trust or equitable estate are subject Rule against 
to the same rule against perpetuities as future legal limitations by apph^ecUo 
way of springing use and executory devise, and the rule is applied equitable 
according to the same principles. " It may be laid down with- 
out any qualification that no nearer approach to a perpetuity 
can be made through the medium of a trust, or will be sup- 
ported by a court of equity, than can be made by legal con- 
veyances of legal estates or interests or will be admitted in a 
court of law " (g). 

By means of a trust or direction for that purpose the rents Trusts for 
and profits of land may be withdrawn from present ownership, ''°°"^'^™ ^ ^°°- 

(i) See ante, pp. 97, 182. (/) Sugden, PovYers, 45. See ayite, 

(c) See ante, p. 108. p. 269. 

(d) See ante, pp. 108, 253, 260. O) Butler's note to Co. Lit. 290 b, 
Q'') See ante, p. 232 ; and see Holmes s. sir. ; Butler's note to Fearne, Bx. 

V. Prescott, 33 L. J. G. 264. Dev. 537. And see ante, p. 317. 
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and accumulated for the benefit of a future and uncertain 
owner. Such dispositions were impossible at the common law 
on account of the rule that the freehold could never be in sus- 
pense. Trusts and directions to accumulate rents and profits 
for future disposition are subject to the rule against perpetuities ; 
and they are subject to further restriction by the Accumulations 
Acts, 1800 and 1892, already noticed (/t). 



Contingent 
limitations of 
equitable 
estates. 



Intermediate 
interest until 
Testing of 
contingent 
limitation. 



The rules restrictive of contingent remainders at the common 
law have no application in equity. A contingent limitation of 
the equitable estate, though in the form of a contingent remainder 
at law, may take effect as and when it is limited to arise, sub- 
ject only to the rule against perpetuities. It is not affected by 
the determination of the preceding estate before the happening 
of the contingency upon which it depends (i). Thus under a 
trust for A. for life and after his death for the children of A. 
Avho should attain twenty-one, the trust for the children will not 
fail by reason of A. dying before any child has attained that 
age, as would be the case with a contingent remainder at law in 
the same terms (k). So under a trust for A. for life and after 
his death to the children of B., the trust for the children 
of B. does not fail upon the death of A. before children of 
B. exist (l). 

If a contingent limitation be made without any preceding 
estate, or if a contingent limitation do not vest until after the 
determination of the preceding estate, the intermediate interest, 
unless otherwise disposed of, results to the settlor or his heir, or 
falls into the residue of his estate (m). 



The rule in 
Shelleifs case 
applied to 
equitable 
limitations. 



The rule in Slielley's case, by which limitations in the form of 
remainders to the heirs or to the heirs of the body, after an 
estate of freehold in the ancestor, are referred to the estate of 
the ancestor, is applied by analogy in construing the like limita- 
tions of equitable estates, and upon the same principles upon 
which it is applied to legal limitations. But it can be applied 
only where the limitations to the ancestor and to the heirs are 



(70 See aiife, p. 335. 

(/) Fearne, Cont. Kem. 303 ; Eddel's 
Trusts, L. E. 11 Eq. 559 ; 40 L. J. 0. 
316 ; Astley v. MicJdet/iuwif, 15 Ch. D. 
59 ; 49 L. j. G. 672 ; li/i Brooke, [1894] 
1 Ch. 43 ; 63 L. J. C. 159. 

[k) EddeVs TrusU, L. B. 11 Eq. 559; 
40 L. J. C. 316. 

(Z) Cliapmaii v. Blisset, Cas. t. Talb. 
145. As to executory devises to children, 
see ante, p. 267. 



(m) mdeFs Tnixfs, L. E. 11 Bq.559 ; 
40 L. J. G. 816; Best v. Donmall, 40 
L. J. C. 160 ; and see cases cited ante, 
p. 262, nu. (tf) & {p). In the case of 
personalty a diflEereut rule obtains ; but 
where the intermediate income of per- 
sonalty, settled by reference to the 
limitations of realty involving a con- 
tingent limitation, was held to follow 
the rents of the realty : Holmes v. 
Prescott, 32 L. J. C. 264. 
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of the same quality ; if the estate limited to the ancestor is 
equitable and the remainder to the heirs is legal, or conversely, 
the rule is not applicable (n). 

Where both the limitations are legal, a trust imposed upon Legal limita- 
one of them does not prevent the application of the rule to the trust. 
legal limitations ; for a court of law, in construing legal limita- 
tions, takes no notice of trusts (o). 

But the rule in Shelley's case is not applied in construing Application of 
,-,,,, ■ 1 , , the rule to 

executory trusts, which have to be carried out by a conveyance or executory 

settlement to be framed according to certain directions, where an trusts. 

application of the rule to the literal terms of such directions 

would defeat the intended purpose of the trust. As in marriage 

articles or a devise by will directing that a settlement be made 

to a person for life with remainder to the heirs of his body, 

(limitations which in their technical meaning according to the ' 

rule in Shelley's case would make him tenant in tail in possession 

with an absolute power over the property,) the trust is executed 

by a strict settlement, with limitations to the person for life with 

remainders to his first and other sons successively in tail (p). 

Trusts for conversion, charges of money for portions, legacies. Future 
debts, etc., constituting equitable interests in land of a kind J^^M^of '^or'^ 
peculiar to equity, and having no correspondence with legal tions, legacies, 
estates (g), may also be limited to take effect at a future time or 
upon the happening of some event or contingency, subject only 
to the rule against perpetuities. 

With charges of money on land, whether by deed as portions charge to be 
in settlements, or by will as legacies, it is a rule of construction P^idata 

' •' . . certain age or 

as to the vesting of the charge, that a direction for payment at other event 
some future time or event, having reference to the condition or person"*^ 
circumstances of the legatee or portioner, as at the age of 
twenty-one or on marriage, is to be construed as deterring the 
vesting; so that if the legatee or portioner die before the time, 
the land is discharged, unless an intention to the contrary appear 
in the will or instrument (r). And the gift of interest on the 

(ft) Sllrester t. WihoH, 2 T. B. 444 ; Bradley, 1 T. R. 143, 14B. 

Jiic/MOM V. 7\wiZ«, 2 Ki-en, 590 ; 7L. J. G. (;j) Glenorchy (^Lord) v. JSosville, 

133 ; Ciioper v. Xi/iwek, L. R. 7 Ch. 398 ; Gas. t. Talb. 3 ; 2 Wh. & T. L. G. Eq. 

41 L. J. C. 296 ; Van GmttenY. Foxiuell, 763 ; Fearae, Gont. Rem. 90, 114. And 

[1897] A. G. 658 ; 66 L. J. Q. B. 745 ; see as to executory trusts, unie, p. 182. 

Se Yoiunaiis Will, [1901] 1 Gh. 720; (i?) See ante, pp. 182, 185, 190. 

70 L. J. 0. 430. See the rule stated and (?■) Pawlett v. Pawlrtt, 1 Vern. 204, 

applied, ante, p. 247. 321 ; ChandoH (DulieJ) v. Talhot, 2 

((') Fearne seems to have been of a P. Wms. 601 and note, p. 612 ; King v. 

contrary opinion, see Gont. Rem. 35 ; Withers, Gas. t. Talb. 117 ; Emuh v. 

but see Butler's note {p) lb. ; Porter v. Scott, 1 H. L. G. 43. As to the origin 
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Charge to be 
paid upon 
death of 
tenant for life 
or other event 
affecting the 
property. 



Charges on 
personalty. 



Gift of inter- 
mediate in- 
come. 



sum in the meantime for maintenance or otherwise is not 
sufficient to show an intention to the contrary (s). But if the 
payment be postponed to a time or event, having reference 
merely to the condition or convenience of the property, as the 
death of a tenant for life, and having no reference to the personal 
condition of the legatee or portioner, the effect of such direction 
is restricted to the purpose manifestly intended, and it does not 
affect the vesting (t). 

With charges on personal estate a different rule prevails. If 
there be an independent gift or appropriation, preceded or 
followed by a direction for payment at a future time, it does not 
alone defer the vesting ; and if the legatee or portioner die before 
the time of payment his representatives become entitled, not- 
withstanding the payment be postponed, unless an intention 
appear to the contrary. But if the gift and provision for pay- 
ment are not independent, as if there be a gift "if" or " when," 
or "at" or "upon" or "after" a person attains twenty-one 
years, or a direction to pay a legacy or portion under similar 
conditions, the gift will be considered as contingent (»). So a 
direction to pay a person upon her marriage does not vest the 
gift until that event happens (a). 

In the case of personalty, a gift of the entire income until the 
time appointed for i^ayment of the capital, presumpiively vests 
the principal ; and a direction to apply the whole income by way 
of maintenance will give rise to the same presumption although 
a discretionary power be given to apply a less sum for that 
purpose (y). But if the intermediate income is directed to be 
accumulated and paid at the same time as the principal, the gift 
is presumptively contingent (z). 

These rules of construction are applicable to charges upon 
terms of years (a), or upon the jproceeds of sale of land sold 
under a trust for conversion (5). 

In consequence of the above distinction in the effect of a 



of the rule, see Butler's note (1) to Co. 
Lit. 237 a, and note {g) to Fearne, Ex. 
Dev. 5.52. 

(s) Pawlett V. Pawletf, 1 Vern. 204, 
321 ; U'ulert v. Parsons, 2 Ves. sen. 2U1 ; 
M'atliins V. ChreJc, 2 Sim. & S. 199. 

{t) Ilemtbant v. /loud, 2 D. F. & J. 396 ; 
.SO L. J. G. 71 ; Paries v. IPi(/venin, 1 
H. & M. 730 ; 32 L. J. G. 417. ' 

(>/') Hansen v. Gi-aliam, fi Ves. 239 ; 
Leiilic V. PuWmon, 2 Mer. 363 ; Lister 
V. JlraiJlnj, 1 Hare, 10 ; 11 L. J. C. 49 ; 
]te JBarthuIoniew's Trust, 1 ]\I:ic. & G. 
354 ; 19 L. J. C. 237. 

(.f) Morffan v. Slorgan, 4 De G. & Sm. 



164 ; 20 L. J. C. 109, 441. 

(?/) Bats/ord v. KeliUll, 3 Ves. 863 ; 
BeJl V. Cade, 2 J. & H. 122 ; 3 I L. J. C. 
383 ; II,' Holt's Edute, 45 L. J. C. 208 ; 
Re Williams, [1907] 1 Ch. 180; 76 
L. J. C. 41. 

(s) Ivnight v. Knight, 2 Sim. & S. 490 ; 
Saunders t. Vautirr, Cr. & P. 240 ; 10 
L. J. G. 354 ; Ee Thurston's Will, 17 
Sim. 21 ; 18 L. J. C. 437. See Please 
V. Pnrgh, 2 Beav. 221 ; 9 L. J. C. 226. 

(a) Ite Tlndsmis, Diury, 6. 

(*) Pie Hart's Trusts, 3 De G. & J. 
195 ; 28 L. J. G. 7. See Ee Piinn, 16 
Gh. L». 47. 
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direction for future payment upon the vesting of charges, as Charge upon 
operating upon real or personal estate, it may happen that personal 
a legacy originally charged both on real and personal estate may estate. 
fail as against the real estate by reason of the death of the 
legatee before the time of payment, but remain a charge upon 
the personalty ; as in the case of a legacy given to a person and 
made payable at twenty-one, and the legatee dying under 
twenty-one (c). 

Portions charged in settlements of land to be raised upon the Portions 
death of the parents are usually made sabject to an express wTtosatL-" 
proviso that an advancement made by the parents in their faction by ad- 
lifetime shall be taken in satisfaction, unless expressly declared 
not to be so intended (d). Under such a proviso a devise or 
bequest by will of the parent would not, in general, operate as an 
advancement in his lifetime in satisfaction of the portion (e) . 

Where the settlement of the portions is made by a parent, or Presumption 
one who stands in loco parentis to the portioners, and there is no portions, 
express provision relative to satisfaction by advancement or 
otherwise, there is a general presumption of equity against 
double portions, and in favour of satisfaction by an advancement ; 
which, however, is capable of being rebutted by the nature and 
circumstances of the advancement. Where the settlor is a 
stranger to the jDortioners there is no such presumption, and the 
effect of an advancement is strictly a question of construction (/). 

(c) Cliandos (DiiJte) v. Talhot, 2 V. notes to E-e p. Pijr, 18 Ves. 140 ; 2 

Wms. 601 ; Pruwse v. Ahiitqdon, 1 Atk. Wh. & T. L. C. Eq. 366. 
482; Pearce t. Loiiian, 3 Ves. 13.o ; (e) Cooper y. Cmywr, L. R. 8 Ch. 813 ; 

Pai-lu-i- V. Ilodosoii, 1 Dr. & Sm. 568; 43 L. J. G. 158. 
30 L. J. C. 590." (/■) Mc p. Pije, IS Ves. 140 ; 2 Wh. 

id} See 2 Prideaux dmv. 284, 7th ed. ; & T. L. C. Bq. 366. 
2 Hayes Conv. 63, 5th ed. ; and see 
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§ 2. The Pbiority of Estates and Inteeests in Equity. 

Priority o£ estates and interests in equity. 

Priority of acquisition gives prior equity. 

Priority lost by fraud or negligence. 

Negligence as to the custody of title deeds — trusting to representations as 

to ttie deeds. 
Trustee depositing deeds in breach of ti'ust. 
Vendor signing receipt tor purchase money. 
Priority by notice to trustee of equitable interest in personalty or money 

charged upon land — no priority in equitable estates in land by notice 

to trustee — notice upon change of trustees. 



Priority of 
estates and 
interests in 
equity. 



Examples. 



Estates and interests may be created in the same property not 
in a prescribed series of limitations, but upon various and inde- 
pendent occasions; and questions may then arise as to their 
priority or relative times of taking effect, which cannot be deter- 
mined merely by construction of the terms of limitation, but are 
to be decided by the rules and principles of equity. 

For example, the equity of redemption in mortgaged land may 
be mortgaged or charged successively to two persons, between 
whom may consequently arise a conflict of claims to priority (a). 
■ — An interest in the proceeds of real estate under a trust for 
conversion, or a charge to be raised by sale or mortgage may be 
assigned to two persons successively, thereby raising a question 
of priority (b). — A purchaser of land, having taken a conveyance 
subject to a lien or charge of the vendor for unpaid purchase 
money, may sell or charge the same land in favour of a third 
person, and a conflict of claims may thus arise between the 
vendor and the subsequent incumbrancer (c).— A trustee by his 
dealings with the trust property may raise a conflict of equities 
with the cestui que trust (d). 



Priority of 
acquisition 
gives prior 
equity. 



The general rule of equity as to the priority of estates and 
interests created or arising on different occasions in the same 



(«) Jones V. Jiiiii's, 8 Sim. 633 ; 7 
L. J. C. 164 ; M'ilmot v. Pllte, 5 Hare, 
H ; Frazrr v. Jones, 5 Hare, 475 ; afld. 
17 L. J. C. 353 ; Taylor ■/. London and 
County Bk., [1901] 2 Ch. 231 ; 70 
L. J. C. 477. 

(h) See Lee. v. HowUtt, 2 E. & J. 531 ; 
liufihes' Trusts, 2 H. & JVl. 89 ; 33 
L. J. C. 725. 

(«) 3Jitohreth v. Simmons, 15 Ves. 
329 ; 2 Wh. & T. L. C. Bq. 926 ; Mce v. 



Jli'je, 2 Drew. 73 ; 23 L. J. C. 289. 

{d) Lance v. Goldingham, L. R. 8 Ch. 
902 ; 42 L. J. C. 777 ; Tamer v. Smith, 
[1901] 1 Ch. 213; 70 L. J. C. 144; 
Taylor v. London and County Bh., 
[1901] 2 Ch. 231 ; 70 L. J. C. 477. The 
fraudulent concealment from the pur- 
chaser of any deed or instrument 
material to the title, or any incum- 
brance, is a statutory misdemeanour. 
See post, p. 366. 
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subject of property is that they rank in order of the time of 
acquisition. — " Every conveyance of an equitable interest is an 
innocent conveyance, that is to say, the grant of a person entitled 
merely in equity passes only that which he is justly entitled to, 
and no more. If, therefore, a person seised of an equitable 
estate (the legal estate being outstanding) makes an assurance 
by way of mortgage or grants an annuity, and afterwards con- 
veys the whole estate to a purchaser, he can grant to the pur- 
chaser that which he has, viz., the estate subject to the mortgage 
or annuity, and no more. The subsequent grantee takes only 
that which is left in the grantor. Hence grantees and incum- 
brancers claiming in equity take and are ranked according to the 
dates of their securities ; and the maxim applies, qui prior est 
tempore lootior est jure. — And it is quite immaterial whether the 
subsequent incumbrancers at the time they took their securities 
and paid their money had notice of the first incumbrance or 
not " (e). In the case of after acquired property of a bankrupt, 
a bankrupt is entitled, until his trustee in bankruptcy intervenes, 
to confer a title to an equitable interest in leasehold land 
paramount to that of the trustee in bankruptcy, but not where 
the equitable interest is in freehold lands (/). 

But this rule is only resorted to where the equities are in all Priority lost 

■ /v • by fraud or 

other respects equal, and where there is no other sumcient negligence. 
ground for preferring the owner of one conflicting interest to 
another ; and the priority in equity due to priority of acquisition 
may be rebutted and lost by circumstances of fraud, misrepre- 
sentation, or negligence in the conduct of the prior claimant 
relatively to the subsequent claimant (^). 

A purchaser or mortgagee of the legal estate in land should Negligence as 
obtain possession of the title deeds relating to the land, and if he of titie"deeds^ 
fails to do so may be postponed to a person who subsequently 
acquires for value an interest in the property without notice of 
the prior dealing with the land. But he will only be so postponed 
where there has been fraud or concealment on his part or con- 
currence in some fraudulent purpose, or negligence so gross as to 

(e) Per Westbury, L. C, PhilVqJS v. p. 350. 

Phillips, 4 De G. P. & J. 208, 215 ; 31 (/) Official Beceivery. Cuohe, [1906] 

L. J. C. 321 ; Pixon v. ilncUeston, 2 Ch. 661 ; 75 L. J. G. 757. See Hunt 

L. E. 8 Ch. 155 ; 42 L. J. C. 213 ; Care v. Frtxyp, [1898] 1 Ch. 675 ; 67 L. J. C. 

T. Care, 15 Ch. D. 639 ; 49 L. J. C. 505. 377. 

How far an assignee is bound by the (y) Per Kindersley, V.-C, in Rice v. 

equities affecting an equitable interest, Bice, 2 Drew. 73 ; 23 L. J. C. 291 ; 

see post, p. 354. As to the protection Taylor v. London and County Bit., 

afforded by the legal estate, see post, [1901] 2 Ch. 231 ; 70 L. J. C. 477. 
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Negligence in 
giving back 
possession of 
deeds. 



amount to evidence of a fraudulent intention (li). But a person 
who accepts as true the representation that all the deeds relating 
to the property are being handed over is not guilty of negligence 
where the mere inspection of the documents handed over would 
not disclose the fact that material documents are being retained (i) ; 
and one of two or more trustees is entitled to permit his co-trustee 
to retain the exclusive possession of title deeds, unless he has 
reason to believe that his co-trustee will act improperly (A). 

So, too, if the possession of deeds is parted with, the title of 
the true owner will not be displaced " unless there is fraud, con- 
cealment, or some such purpose, or some concurrence in such 
purpose, or that gross negligence that amounts to evidence of a 
fraudulent intention " (i). But where a mortgagee hands back 
title deeds to his mortgagor to enable him to raise money, he 
cannot be heard to complain if the mortgagor, in breach of con- 
fidence, raises an excessive amount, or fails to preserve the 
original priorities (m). But a greater degree of negligence is 
required to displace the title of a mortgagee to whom the legal 
estate has been conveyed, than where there is a conflict between 
two persons who only have equitable titles («) . 



Trustee de- Where a trustee, having the legal custody of the title deeds in 

positing title right of his trust, deposits them, in breach of trust, as security 
breach of ^0^' ^^^ advance to himself, the cestui que trust, if not guilty of 
trust. any negligence in the matter, as having the prior equity is 

preferred (o) . 

Vendor si<m- -^ vendor having a lien for unpaid purchase money, who had 
ingreceiptfor executed a Conveyance acknowledging the payment of the money 
money. both in the body of the deed with a receipt for the purchase 



(/t) Culyer v. Finc/t, 5 H. L. C. 90.5 ; 
26 L. J. C. 65 ; ilamiers v. 3Iew, 29 
C\i. D. 725 ; Carritt v. Real and Persoiial 
Advance Co., 42 Oh. D. 263 ; 58 L. J. C. 
68S ; Oliver v. Hinton, [1899] 2 Ch. 
26i ; 68 li. J. C. 583 ; Me Caxtell and 
Brown, Ld., [1898] 1 Cli. 315 ; 67 
L. J. C. 169 ; Be Valletort Sanitary 
Steam Laundry Co., [1903] 2 Ch. 654 ; 
72 L. J. G. 674 ; WalUer v. Llnom, 
[1907] 2 Ch. 104 ; 76 L. J. C. 500. 

(/) Fruzer v. Jones, 5 Hare, 575 ; 
afEd. 17 L. J. C. 353 ; Dixon v. Aluclde- 
stone, L. R. 8 Ch. 155 ; 42 L. J. C. 210. 

(/s) Taylor v. London and County Bk., 
[1901] 2 Ch. 231 ; 70 L.J. C. 477. See 
Cottavi V. Eastern Counties By., 1 
J. & H. 243 ; 30 L. J. C. 217 ; Be 
Sisson's Trusts, [1903] 1 Ch. 262 ; 72 
L. J. C. 212. 

(0 Evans v. Biolinell, 6 Ves. 174 ; 



Northern Counties of England Fire Ins, 
V. Whipp, 26 Ch. D. 482 ; 53 L. J. C. 
629 ; Waldron v. Sloper, 1 Drew. 193. 

(h() Berry Herrick v. Atticood, 2 
De G. & J. 21 ; 27 L. J. C. 121 ; 
Briggs v. Jones, L. B. 10 Eq. 92 ; 
Brucklesly v. Temperance Permanent 
Bff. Soc, [1895] A. C. 173 ; 64 L. J. C. 
433 ; Be CasteU and Brown, Ld., [1898] 
1 Ch. 315 ; 67 L. J. C. 169. 

(m) Farrand v. Yorlis. Blig. Co., 40 
Ch. D. 182 ; 58 L. J. C. 238 ; Xtit. 
Pror. Bli. V. Jackson, 33 Ch. D. 1. See 
T<(ylor V. Bu-Hsell, [1892] A. C. 244; 
61 L. J. C. 657 ; a%. [1891] 1 Ch. 8 ; 
59 L. J. C. 756. 

(tf) Stackhouse v. Jersey (^Countesii), 
1 J. & H. 721 ; 30 L. J. C. 421 ; Cave v. 
C<tre, 15 Cli. D. 639; 49 L. J. C. 505. 
See Pilcher v. Bawlins, L. K. 7 Ch. 259 ; 
41 L. J. C. 485. 



Digitized by Microsoft® 



SECT. VI. § 2. THE PRIORITY OF ESTATES. 349 

money indorsed, and had delivered over the title deeds, was held 
to be estopped from setting up his lien in priority to a subse- 
quent mortgagee from the purchaser who had lent money upon 
a deposit of the deeds without notice of the claim (2')- Since 
the Conveyancing and Law of Property Act, 1881, s. 55, it has 
become unusual to make the double acknowledgment of the con- 
sideration money, and a receipt in the body of a deed is sufficient 
to establish the estoppel (q). 

If the subject of property be of the nature of personal chattels. Priority by 
which pass at law by delivery of possession, the priority of an trustee, 
assignee or person acquiring an equitable interest may be varied 
upon giving notice of his interest to the trustee, as is also the 
case with regard to the assignment of debts or other choses in 
action. Notice is not necessary to perfect the title of the 
assignee (?■), but until notice of the assignment, an accounting 
party may deal with the assignor, and those claiming under 
him by subsequent assignments, on the footing that the first 
assignment does not exist (s). 

And an assignee of an equitable interest in pure personalty, or 
of a debt, by giving notice to the trustee or the debtor may gain 
priority over a prior assignee of the same equitable interest or 
debt (t), provided he has no notice of the prior interest when he 
]3ays his money {u) . 

Accordingly upon an assignment of an interest in the proceeds Notice re- 
of real estate under trust for sale and conversion, or in a charge assignment 
to be raised by sale or mortgage, being of the nature of a personal °^ money 

•' . , , . charged upon 

chattel, the assignee must give notice to the trustee to secure his land. 
priority over other claims (a;). 

Q;) Bice v. Bice, 2 Drew. 78 ; 23 11 ; 22 L. J. G. 88-1. See Montefiove v. 

L. J. C. 291 ; White v. Wakefield, 1 Guedalla, [1903] 2 Ch. 26 ; 72 L. J. C. 

Bim. 401 ; 4 L. J. C. 195 ; Huiitev v. 442, 

Walters, L. IX. 7 Cli. 75 ; 41 L. J. C. (t) Dearie v. Hall, 3 Buss. 1 ; Lore- 

175. See BickeHon t. Walker, 31 ridge v. Cuuper, 3 Russ. 58 ; ]]'ard v. 

Ch. D. 151 ; 55 L. J. 0. 227. As to a Dtmoomhe, [1893] A. G. 369 ; 62 L. J. C. 

receipt in an unusual form or place, 881; Be Wasdale, [1899] 1 Ch. 163; 

see Kennedy t. G-reen, 3 M. & K. 699 ; 68 Ij. J. C. 117 ; Marchant v. Morton, 

a.-aA see post, ]).'im. Down 4' Co., [1901] 2 K. B. 829; 70 

((/) Lloyd's Bh. v. Bullock, [1896] L. J. Q. B. 820 ; Be Dallas, [1904] 2 

2 Ch. 192 ; 65 L. J. 0. 680 ; Bimmer v. Ch. 385 ; 73 L. J. C. 365. And see as to 

Webster, [1902] 2 Ch. 163 ; 71 L. J. C. assignments within s. 25 (6) of the 

561 ; Batentan t. Ilant, [1904] 2 K. B. Judicature Act, 1873, Leake, Contracts, 

530 ; 73 L. J. K. B. 782. pp. 823 et seq. 

(r) Be Holmes, 29 Ch. D. 786 ; 55 {u) Be Holmes, 29 Ch. D. 786 ; 55 

L. J. C. 33 ; Gorringe v. Irwell India L. J. C. 33. 

Bubber and Gutta Percha Works, 34 (.r) Foster v. Cockerell, 3 CI. & F. 

Ch. D. 128; 56L.J.C. 85. See.V««Hi«« 456; Lee v. Howlett, 2 K. & J. 531; 

T. Newman, 28 Ch. D. 674 ; 54 L. J. C. Hughes' Trusts, 2 H. & M. 89 ; 33 

598. L. ■i. C. 725 ; Arden t. Arden, 29 Ch. D. 

(.s) Stocks Y. Dobson, 4 De G. M. & G. 702 ; 54 L. J. 0. 655. 
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Notice not 
required for 
equitable 
estates In 
land. 



Ko priority by 
notice to legal 
mortgagee. 



Notice upon 
change of 
trustees. 



But equitable estates and interests in the land (including 
chattels real) corresponding to legal estates, though the legal estate 
be vested in a trustee, follow the analogy of legal estates ; and 
their priority is independent of notice to the trustee and is 
subject to the general rule of priority of acquisition. 

Thus, with the equity of redemption of a legal mortgage, as 
between successive mortgagees, no priority is acquired by a notice 
given to the first mortgagee of the legal estate ; but they are 
entitled in order of time, notwithstanding such notice given (?/). 

A priority once acquired by notice given to all the trustees, 
remains notwithstanding a change of trustees, for it is not the 
duty of the new trustees, nor is it the practice of the court, to 
inquire respecting notices given to the old trustees ; but the new 
trustees are not responsible for acts done in disregard of notices 
of which they are in fact ignorant (^). Notice to one of joint 
trustees is sufficient ; but upon his death it does not survive with 
the property to the others (a). And notice to one of the trustees, 
not being himself the assignor, is sufficient, although he be at 
the same time interested in the property, and might by concealing 
the notice make a subsequent assignment (b). 



3. Peoteotion of the Legal Estate. 



Protection of 
the legal 
estate against 
prior claims. 



Protection of the legal estate against prior claims. 

Protection of the legal estate to a purchaser for value without notice. 

Purchaser without notice obtaining legal estate after notice — from a. 

Irustee — from a prior mortgagee. 
Pui chaser with notice from purchaser without notice — Purchaser without 

notice from purchaser with notice — repurchase by trustee. 
Prior claims paramount to vendor — claim to set aside or correct the legal 

title. 
Equitable remedies — available to purchaser having the legal estate. 
Plea of purchase for value without notice — is inapplicable between merely 

equitable claims. 
Assignee of equitable interest takes it subject to equities without notice. 

A person invested with the legal estate, or having obtained 
any legal advantage, shall not be deprived as a general rule of 



(y) Union Bli. of London v. Kent, 
39 Gh. D. 288 ; 57 L. J. G. 1022 ; He 
IfAchards, i5 Ch. D. .589 ; 59 h. J. C. 
728 ; liojMns v. HemswortJi, [1898] 2 
Gh. 347 ; 67 L. J. C. 526 ; Taylo7- v. 
London and Counti/ Bh., [19U1] 2 Ch. 
231 ; 70 L. J. 0. 477. 

(x) Phipps V. Lotegrove, L. R. 16 Eq. 
80 • 4 L. J. G. 892 ; Ward v. Dnncombe, 
[1893] A. C. 369 ; 62 L. J. C. 881 ; Re 



M'asdale, [1899] 1 Gh. 163 ; 68 L. J. G. 
117. See Loioe v. Bouverie, [1891] 
3 Gh. 82 ; 60 L. J. C. 594. 

(a) iMeux v. Bell, 1 Hare, 73 ; 11 
L. J. C. 77. 

(V) Browne v. Sarage, i Drew. 635 ; 
Willes V. Greenhill, 4 De G. E. & J. 147 ; 
31 L. J. G. 1 ; Re Dallas, [19041 2 Ch. 
385 ; 73 L. J. G. 365. 
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that estate or advantage at the suit of another whose claim to be 
preferred rests upon priority of acquisition, unless some further 
grounds of preference can be shown (a). 

In the case of copyholds, unless the surrender must be pre- 
sented within particular limits of time, a first mortgagee will not 
be postponed to a subsequent incumbrancer by reason only ot 
delay in perfecting his security by admittance (b). The priority 
or protection given or allowed to any estate, right, or interest in 
land by reason of such estate, right, or interest being protected 
by or tacked to any legal or other estate or interest in such land 
was abrogated by sect. 7 of the Vendor and Purchaser Act, 1874, 
with a saving in favour of any then existing priority or protec- 
tion ; but this section was repealed by sect. 129 of the Land 
Transfer Act, 1875, "except as to anything duly done thereunder 
before the commencement of this Act." The defence is a purely 
equitable defence, and where prior to the Judicature Act, 1873, 
the plaintiff could have succeeded in an action at law, without 
being restrained by a court of equity from pursuing his legal 
remedy, a plea of a purchase for value without notice affords no 
answer (c). 

To establish the plea of a purchase for value without notice Protection of 

two elements are necessary. First, it must appear that value estlte^to a 

was given ; but this is not restricted to money payments (d). purchaser for 

A J Zu • iu 1 1 4. i A \ ■ ^^l"<= without 

And the person conveying the legal estate need not receive any notice. 

benefit from the consideration («). In the next place it must 
appear that at the date when he took his conveyance of the 
legal estate, and at the time when he paid his purchase money, 
where money passes, the person relying on the plea had no 
notice of a prior equitable title (/). But the acquisition of the 
legal estate need not be contemporaneous with the payment of 
the purchase money except where the conveying party is a 
trustee ; and with the like exception, a person who has bona fide 

(a) Frazer v. Jones, 5 Ha. 475 ; affd. 352 ; 62 L. J. C. 100. 

17 L. J. 0. 353 ; Newman v. Newman, [d) 31olony v. Kernaii, 2 Dr. k. War. 

28 Oh. D. 674 ; 54 L. J. C. 598 ; Taylor 31 ; Billies v. Broadmead, 2 De G. F. 

V. Russell, [1891] 1 Ch. 8 ; 60 L. j. C. & J. SlJli ; 30 L. J. 0. 268. See Gale v. 

1 ; afEd., [1892] A. C. 244 ; 61 L. J. C. Gale, 6 Ch. D. 144 ; 46 L. J. C. 809. 

657 ; Bailey v. Barnes, [1894] 1 Ch. (fi) Taylor v. Russell, [1892] A. C. 

25 ; 63 L. J. C. 73. See Ind, Coope ^- Co. 244 ; 61 L. J. C. 657. 

V. Emmerson, 12 App. Cas. 300 ; 56 (/) Tourville v. Naisli, 3 P. Wms. 

L. J. C. 989. 307 ; Jackson v, Rowe, i Russ. 514 ; 

(h) Horlocli V. Priestley, 2 Sim. 75. Allen v. Knight, 5 Ha. 272; affd. IB 

See Wkitbread v. Jordan 1 Y. & C. Ex. L. J. C. 370 ; Tildesley y. Lodge, 3 

303 ; 4 L. J. Ex. Eq. 38 ; Cole v. Coles, Sm. & G. 543 ; Taylor v. London and 

6 Hare, 517 ; affd. 12 L. T. O. S. 237. County Bit., [1901] 2 Ch. 231; 70 

(c) Re Cooper, 20 Ch. D. 611 ; 51 L. J. C. 477. See Sharpe v. Foy, L, R. 

L. J. C. 864 ; Re Ingham, [1893] 1 Ch. 4 Ch. 35. 
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Purchaser 
wilhoutnotice 
obtaining 
legal estate 
from trustee. 



Mortgagee 
not a trustee 
for subse- 
quent 
claimant. 



Purchaser 
with notice 
from pur- 
chaser with- 
out notice. 



paid money without notice of any other title, though at the time 
of the payment he gets nothing but an equitable title, may after- 
wards perfect his title by acquiring the legal estate notwithstand- 
ing he then has notice of a prior dealing, inconsistent with the 
good faith of the dealing with himself (g). 

Where a purchaser acquires the legal estate from a trustee 
contemporaneously with the payment of his money, but without 
notice of the trust, he may successfully resist the claim of the 
beneficiaries (/(). But if he obtains the legal estate at a date 
subsequent to the payment of his money, the title of the bene- 
ficiaries will prevail (i). But he cannot maintain this defence 
where he has taken the legal estate from a trustee for the prior 
claimant, after notice of the trust ; for by taking a conveyance 
with notice of the trust he becomes affected with the same trust, 
and will not be allowed to retain the legal estate against it (j). 

It may be observed that a legal mortgagee is not a trustee for 
any ulterior claimants, although he may have notice of them ; 
he holds the estate in his own right until he be paid off, upon 
the happening of which event he becomes a trustee of the legal 
estate for the persons interested in the equity of redemption 
■according to their priorities, and his transferee holds it equally 
unfettered with trusts (k). But the transferee of a mortgage 
debt, without the concurrence of the mortgagor, is in no better 
position than the mortgagee in respect of the debt transferred ; 
and if that debt be invalid, he obtains no charge upon the land, 
though he gave a valuable consideration and had no notice of 
the invalidity (l). 

The plea of purchaser for value without notice in respect of 
the legal estate is available to all purchasers or claimants under 
such purchaser ; they may rely upon the position of the vendor 
at the time of his purchase, though they took after notice to him 
or to themselves (m). It is also available to a subpurchaser for 



(<;) Blacliwood v. London Chartered 
Bli. of AustraVKi, L. E. 5 P. C. 92 ; 43 
L, J. P. C. 25 ; Taylor v. Rusnell, 
[1892] A. C. 21't ; 61 L. J. C. 657. And 
see 2}ost, p. .S65. 

(A) Pilcher v. MawUns, L. E. 7 Ch. 
259 ; 41 L. J. C. 489. 

((■) J/a.rfield v. Bvrtoii, L. E. 17 Eq. 
15; 43 L. J. C. 46. See Bates v. 
Johnson, Johns. 304 ; 29 L. J. C. 509 ; 
Heath V. Crealock, L. E. 10 Ch. 22 ; 44 
L. J. C, 157. 

(.;•) Burt V. Trueman, 29 L. J. G. 902 ; 
Miimford v. Stohwasser, L. B. 18 Eq. 
556 ; 43 L. J. C. 694 ; Harpliiim v. 
ShaMocl!, 19 Ch. D. 207; Taijlor v. 



London and County Bit., [1901] 2 Ch. 
231 ; 70 L. J. C. 477. 

(^0 Taylor v. Russell, [1892] A. 0. 
244 ; 61 L. .1. C. 657 ; Bailey t. Barnes, 
[1894] 1 Ch. 25 ; 63 L. J. C. 73. See 
Hoslting v. Smith, 13 App. Cas. 582 ; 58 
L. J. C. 367. And see ante, p. 216 ; 
2)ost, p. 366. 

(0 Bu7-t V. Trueman, 29 L. J. 0. 902 ; 
Parher v. Clarlte, 30 Beav. 64 ; Vorley 
T. Coohe, 1 GifE. 230; 27 L. J. C. 185. 
See BicheHon v. Walker, 31 Ch. D. 151 ; 
55 L. J. C. 227. 

(7«) Harrison v. Forth, Prec. Ch. 51 ; 
Sweet V. Southeote, 2 Bro. C. C. 66. 
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value without notice, although his vendor was affected with Purchaser 
notice originally (?i). — But if the trustee who has conveyed the from pur- 
land to a purchaser for value without notice, himself repurchase chaser with 

Tlof"lPP 

the land, though for a valuable consideration, he cannot rely RgDurchase 
upon the title of his vendor ; but the land in his hands will be by trustee. 
again charged with the trust (o). 

The protection of the legal estate to a purchaser for value P"°^ claims 

.. ... ... ,, paramount to 

Without notice is available not only against claims under the title of 
same vendor, but also against claims paramount to his title, as '^sndor. 
where the vendor, as to the equitable title, was in possession 
under a forged vvill(p), or where a purchaser for value without 
notice might rely upon deeds to prove his legal title, which had 
been concealed from him, though the deeds disclosed trusts in 
favour of a prior claimant (q). 

So, too, where a mortgagee was induced to convey the legal 
estate to a purchaser in fee, upon misrepresentation which 
entitled him to set aside the conveyance on the ground of fraud, 
the purchaser who had no notice of the facts and obtained the 
conveyance contemporaneously with the payment of his money 
was held entitled to retain the benefit of his purchase, but other 
purchasers to whom the legal estate was conveyed after an 
interval of time had elapsed since the payment of the purchase 
money, were held to be only assignees of the equity of redemp- 
tion, but the court refused as against all the purchasers to make 
a decree for the delivery up of the title deeds (?■). 

So, a suit to set aside or correct a deed for fraud or mistake, Claim to set 
under which the defendant derives a legal title, may be met by amend'the 
the plea that he is a purchaser for value without notice (s). legal title. 

A purchaser or mortgagee who has obtained the legal title Equitable 
without notice and without complicity in any fraud, is entitled to av^iabie to 
exercise all his legal rights and remedies against other pur- purchaser 
chasers or incumbrancers for value without notice, without title"^ 
restraint in equity ; and is further entitled to all the ordinary 
equitable remedies, whether by way of relief or discovery, which 
under the concurrent jurisdiction of courts of equity are incident 

(n) Lowtlier v. Carlton, Cas. t. Talb. 259 ; 41 L. J. G. 74 ; and see post, 

187 ; Harrison v. Forth, Prec. Ch. 5L p. 358. 

(o) Bovey v. Smith, 1 Vern. 60, 84, (»•) Heath v. Crealoch, L. R. 18 Eq. 

144. See Delves v. Gray, [1902] 2 Ch. 215 ; 43 L. J. C. 169 ; on appeal, L. K. 

606; 71 L.J. G. 808. ' 10 Ch. 22 ; 44 L. J. C. 157. 

(^;) Jones T. Powles, 3 M. & K. 581 ; (.«) Per Westbury, L. C, in PhiUijJS 

3 L. J. C. 210. T. Phillips; i De G. F. & J. 208 ; 31 

(?) Pitcher V. Rawlins, L. E. 7 Ch. L. J. C. 326. 

L.P.L. A A 
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to the legal estate (t). Accordingly, a legal mortgagee may 
foreclose against a purchaser or incumbrancer for value without 
notice; for he is thereby only standing upon his legal title 
and exercising his right to call upon the adverse claimant to 
redeem (ii). 

But a court of equity will not exercise its auxiliary jurisdic- 
tion in aid of a legal title against a purchaser for value without 
notice, so as to deprive him of any legal defence or advantage 
which he may possess. Thus, to a bill by the heir for discovery 
and specific delivery of title deeds, the plea that the defendant is 
a purchaser for value without notice is a good defence (x). — And 
accordingly, a legal mortgagee claiming foreclosure, as against a 
purchaser for value without notice who was in possession of the 
title deeds, was held, though entitled to foreclosure, not to be 
entitled to an order for the delivery up of the deeds (y). 



Plea of pur- 
chase for 
value not 
applicable be- 
tween adverse 
claims purely 
equitable. 



But the principle has no application to purely equitable claims, 
where the legal estate is outstanding, and the beneficial interest 
is claimed by several adverse but equally innocent purchasers 
for value without notice; the court may then be called upon to 
declare the right to the estate in question. In such cases the 
court necessarily makes a decree against some one or more 
jjurchasers for value ; and such a decree will further regulate 
the disposition of the legal estate and the possession of the title 
deeds, if necessary to complete and enforce the equitable title (z). 



Assignee o£ 
equitable in- 
terest takes it 
subject to 
equities with- 
out notice. 



The purchaser of a purely equitable interest prima facie takes 
it subject to all the equities chargeable against his vendor in 
respect of it, though he gave a valuable consideration and had 
no notice. So far as depends upon his purchase, and indepen- 
dently of the conduct of adverse claimants, he can take no 
better title than his vendor (a). Thus, mortgagees who took an 
assignment of an equity of redemption in the name of a thii'd 



(0 Williams v. Lamhe., 3 Bro. C. C. 
264 ; CoUinx v. Archer, 1 Buss. & M. 
284 ; Ini, Coiij>e S' Co. v. Jimnurson, 12 
App. Cas. 300 ; .56 L. J. C. 989. 

(«) Culyer v. Finch, 19 Beav. 500 ; 
affd. .5 H. L. C. 905 ; 26 L. J. C. 65 ; 
Heath v. Crealocli, L. E. 10 Ch. 22 ; 44 
L.J. C. 157. 

(.-b) Basset v. Kosworthy, Gas. t. Finch, 
102 ; 2 Wh. & T. L. C. 150. See Wahuyn 
V. Lee, 9 Vcs. 24 ; Joyce v. De Moleyns, 
2 Jo. & Lat. 274. 

(?/) Bead v. Bgerton, 3 P. Wms. 280 ; 
Hunt V. Elmes, 2 De G. F. & J. 578 ; 30 
L. J. C. 255 ; Heath v. Crealoeh, L. E. 



10 Ch. 22 ; 44 L. J. C. 157. 

(-') Phillips V. Phillips, i De G. F. 
& J. 208 ; 31 L. J. C. 321 ; A'ewton t. 
Keiotoii, L. E. 4 Ch. 143 ; 38 L. J. C. 
145 ; Carritt v. Real and Personal 
Adrance Co., 42 Ch. D. 263 ; 58 L. J. C. 
688. See Caxe v. Care, 15 Ch. D. 639 ; 
49 L. J. C. 505. 

(a) Phillips V. Phillips, 4 De G. F. 
& J. 208 ; 31 L. J. C. 321 ; Dixoii v. 
iluchlc-iton, L. E. 8 Ch. 155 ; 42 L. J.C. 
213; Care v. Care, 15 Ch. D. 639; 49 
L. J. C. 505. See Edgar v. Plomlcy, 
[1900] A. C. 431 ; 69 L.J. P. C. 95. 
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person, from whom they obtained a declaration of trust in their 
favour, were held to have priority over an equitable mortgagee 
from the trustee who had deposited the assignment of the term 
subject to the mortgage (&). And an assignee without notice 
from an equitable mortgagee affected with notice of a prior 
charge, is equally bound by the prior charge (c). So if he have 
obtained the mortgage by a fraud entitling the mortgagor to 
have it set aside, his assignee though without notice takes it 
subject to the equitable relief against the fraud (rf). 



§ 4. The Dooteines of Notice. 

Notice of prior claim — notice before payment or before conveyance. 

Actual and constructive notice — duty of inquiry. 

Notice of deeds belonging to the title and tlieir contents — trustirg to 

representations as to the deeds — notice of possession of deeds by third 

parties — deeds suppressed by fraud or accident — informality or defect 

in deeds. 
Constructive notice from the possession of the land — rights of occupants. 
Notice to solicitor or agent — solicitor also solicitor of vendor — fraud of 

solicitor. 
Lis pendens. 
Crown debts. 

Judgments — judgment operates only upon beneficial interest of debtor. 
Eegisti'ation in Middlesex and Yorkshire — notice prevails notwithstanding 

registration — registration under 25 & 26 Vict. c. 53. 

A purchaser of real estate is under no legal obligation to Notice of 
investigate his vendor's title ; while, on the other hand, it is the P"°'^ claim, 
duty of the vendor to disclose what his title is. Nevertheless 
"in dealing with real property, as in other matters of business, 
regard is to be had to the usual course of business ; and a pur- 
chaser who wilfully departs from it, in order to avoid acquiring a 
knowledge of his vendor's title, is not allowed to derive any 
advantage from his wilful ignorance of defects which would have 
come to his knowledge if he had transacted his business in the 
ordinary way " (a). Accordingly a vendor must disclose all 
facts known to the purchaser prior to the time when the contract 
is entered into, under peril, if the facts turn out to be material, 

(p') Carritt v. Heal and Personal 21 L. J. C. 545. See the cases cited 

Advance Co., 42 Oh. D. 263 ; 58 L. J. G. ante, p. 352 (l). 

688. (a) Per curiam, Bailey v. Barnes, 

(c) Fm-d V. White, 16 Beav. 120. [1894] 1 Ch. 25 ; 63 L. J. C. 73. 

id) Cocliell V. Taylor, 15 Beav. 103 ; 

A A 2 
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Notice before 
payment, or 
before con- 
veyance. 



of having the contract set aside at the instance of the latter (h) ; 
but a purchaser or incumbrancer acquiring any estate or interest 
after notice of a prior claim acquires such interest only as he 
knows his vendor can justly dispose of. He cannot, therefore, 
claim any priority or protection by reason of holding any legal 
estate or advantage ; but in respect of such legal estate he will 
be in the position of a trustee for the prior claimant of whose 
rights he had notice (c). — Also any question of fraud or negli- 
gence on the part of the prior claimant relatively to himself, as 
a ground of priority, would, in general, be excluded by the fact 
of his knowledge of the prior claim {S). It becomes important, 
therefore, on the above grounds to consider the doctrines of 
notice as affecting priority in equity. 

Though a purchaser or incumbrancer have no notice at the 
time of contracting for the purchase or charge, yet if he receive 
notice before payment of the purchase money or consideration, 
notwithstanding he have given security for it, he will take the 
property subject to the prior claim, and although he has paid 
the purchase money without notice, if he receive notice before 
taking the conveyance, he will be entitled to no protection or 
preference from the legal estate (e). 



Actual and 

constructive 

notice. 

Duty of in- 
quiry. 



Notice may be actual as a matter of fact ; or constructive, 
that is, which is imputed to a person by presumption or rule of 
law. 

It is, of course, open to a purchaser to use greater diligence 
than the law requires, and to refuse to accept a title in respect 
of matters which he has discovered by his diligence, and of 
which he would not have been deemed to have notice, if he had 
abstained from making inquiries (/). 

The whole law on the subject has been remodelled by sect. 3 
of the Conveyancing Act, 1882, which is retrospective in its opera- 
tion, and is, so far as material, in the following terms : — " (1) A 
purchaser shall not be prejudicially affected by notice of any 



Qj) Calallero v. Ileatij, L. R. 9 Cli. 
4i7 ; 43 L.J. C. 635 ; Reeve v. Hcn-idge, 
20 Q. B. D. 523 ; 57 L. J. Q. B. 265 
JMyneux v. JIawtrey, [1903] 2 K. B 
4S7 ; 72 L. J. K. B. 873 ; Greenludghy 
Jirindley, [1901] 2 Ch. 324 ; 70 L.J. C. 
740. 

(c) Le l^'n^e ■/. Lr jVeir, Ambl. 436 
2 Wh. & T. L. C. Eq. 175 and notes, 
And see ante, pp. Ill, 3.")1. 

((Z) See ante, p. 347. 

(c) 'J'uurrille v. Kaish, 3 P. Wms. 
307 ; Jaolison v. Ituwc, 4 Euss.. 514 ; 



Allen \. Kiufiht. 5 Ha. 272; affd. 16 
L. J. C. 370 ; Tdilesley v. Lnclge, 3 Sm. 
& G. 54H ; Sailey T. Barnes, [1894] 1 
Ch. 43; 63 L. J. C. 73; Taylor -v. 
London and Connfi/ £!/., [1901] 2 Ch. 
231 ; 70 L. J. C. 477. See Sluu-pe i. 
Foy, L, K. 4 Ch. 35. 

(/) Zi/e Int. and lief. Securities 
Cu/j/. V. Hand in Hand Fire and Life 
Insce., [1898] 2 Ch. 230 ; 67 L. J. C. 
548. See He Cox and lucre's Cont., 
[1891] a Ch. 109 ; Molyneux^.Hawtrey, 
[1903] 2 K. B. 487 ; 72 L. J. K. B. 873. 
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instrument, fact, or thing unless — (i.) it is within his own know- 
ledge, or would have come to his knowledge, if such inquiries and 
inspections had been made as ought reasonably to have been 
made by him, or (ii.) in the same transaction, with respect 
to which a question of notice to the purchaser arises, it has 
come to the knowledge of his counsel, as such, or of his solicitor 
or other agent as such, or would have come to the knowledge of 
his solicitor or other agent as such, if such inquiries and inspec- 
tions had been made as ought reasonably to have been made by 
tlie solicitor or other agent. (2) This section shall not exempt 
any purchaser from any liability under, or any obligation to 
perform or observe, any covenant, condition, provision or restric- 
tion contained in any instrument under which his title is derived, 
mediately or immediately ; and such liability or obligation may 
be enforced in the same manner, and to the same extent, as if 
this section had not been enacted. (3) A purchaser shall not by 
reason of anything in this section be affected by notice in any 
case where he would not have been affected if this section had 
not been enacted." And by sect. 2 of the Conveyancing Act, 1881, 
the word "purchaser" includes "a lessee or mortgagee, and an 
intending purchaser, lessee, or mortgagee, or other person, who, 
for valuable consideration, takes or deals for any property "; and 
the word "property" itself includes "real . . . property, and 
any estate or interest in any pro^Dert}', real or personal." It is 
generally recognised that sect. 3 of the Conveyancing Act, 1882, 
effects several important modifications in the law, and the cases 
decided prior to the statute must be read with caution (;/). 

The duty of a purchaser to investigate the title and verify it Notice of 
with the title deeds has been before adverted to, and the vendor thei/contents. 
must in all cases perform this duty, although he may not be 
entitled to have the documents of title handed over to him on 
completion (/i). The minimum period for which a title must be 
shown is forty years, and if the purchaser fails to insist upon 
this legal right or precludes himself by contract from insisting 
upon it, he is fixed with notice of all those matters which would 

O) See Ee Covslns, 31 Ch. D. 671 ; L. J. C. 3S] ; et i^r eimdem, West v. 

55 L. J. C. 662 ; Baileij v. Barnes, 63 Iteid, 2 Ha. 2i9 ; 12 L. J. C. 215. 
L. J. C. 73 ; [1894] 1 Ch.25 ; lie mate (A) OUcer v. Hinton, [I899J 2 Ch. 

and Smith's Cvnt., [1896] 1 Uh. 637 ; 65 26i ; 68 L. J. C. 583 ; Benulclt 4' Co. v. 

L. J. G. 481 ; Re VuUetuH Sanitary Price, [1905] 1 Ch. 632 ; 74 L. J. C. 

Steam Laundry, [1903] 2 Ch. 654 ; 72 249. This rule is moditied where there 

L. J. C. 674. For the older law, see y^er is a Eegistry of deeds, Atjra Bh. v. 

Wigram, V.-C, Jones v. Smith, 1 Hare, Barry, L. E. 7 H. L. 135. 
43 ; 11 L. J. C. 83 ; affd. 1 Ph. 244 ; 12 
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hands of third 
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Deeds sup- 
pressed by 
fraud or acci- 
dent. 



have appeared if a proper investigation of title had taken 
place (t). 

But if he make a proper inquiry, and a reasonable account be 
given respecting the deeds, which he honestly relies upon, he is 
affected only with such notice as he in fact obtains (fc). And 
accordingly where a party has notice of a deed which does not 
necessarily — which may or may not — affect the property, and is 
told that it does not affect it but relates to some other property, 
and the party believes the representation to be true, he is not fixed 
with notice of the contents of the instruuient (L). And where the 
managing director of a company deposited title deeds relating to 
land over which the company had created a floating security by 
way of debentures, the mortgagee by deposit was held to have 
priority over the debenture holders, notwithstanding at the time 
when his security was created, he was also depositee of debentures 
to secure another mortgage debt created by a third party (m). 

Notice of title deeds being at the bankers' of the owner, with- 
out any inquiry being made thereupon, was held to operate as 
constructive notice of a charge the bankers had upon them for 
advances (n). — But notice of the deeds being in the custody of 
the solicitor of the owner was held to be no notice of a charge 
by the solicitor, (beyond his ordinary professional lien,) because 
it is an ordinary course for a solicitor to have the custody of his 
client's deeds (o). 

A purchaser may rely on deeds necessary to support his legal 
title, of which he had no notice, actual or constructive, at the 
time of acquiring it, without being affected with the trusts or 
equities shown in the deeds; as where such deeds have been 
suppressed by accident or design at the time of the purchase, 
and an apparently good title shown without them. — Thus, a 
mortgagor having borrowed trust money by a mortgage deed 
expressly noticing the trust, took a re-conveyance without paying 
off the cestui que trust, and afterwards by suppressing the mort- 
gage and re-conveyance showed a good title to a purchaser 
and sold and conveyed to him the estate ; it was held that 

i2 L. J. c. 



(0 He Cuj; and JS'ere's Conf., [1891] 
2 Ch. 109 ; lie Aisbet and Fotfx Cunt., 
[190B] 1 Ch. .SSU; 75 L.J. C. 145. See 
I'atnian. v. Haiiand, 17 Ch. U. 353 ; 50 
L.J. C. 642. 

(/,') Jonrs V. Smith, 1 Hare, 43 ; 11 
L. J. C. 83; affd. 1 Phill. 244; 12 
L. J. C. 381 ; Jlcivitt V. Looseniore, 9 
Hare, 449 ; 21 L. J. 0. (;9 ; Espin v. 
Pembeiion, 3 De U. & J. 554 ; 28 L. J. C. 
311 ; ItatcUffe v. Barnard, L. K. 6 
Ch. 652 ; 40 L. J. C. 777 ; JOii^on v. 



Mncldestun, L. E. 8 Ch. 161 
210. 

(J) Junes T. Smith, 1 Ha. 43 ; 11 
L. J. G. S3 ; afEd. 1 I'h. 244 ; 12 L. J. C. 
381. 

(/«) He Valletoi't Sanitary Steam 
Lauwlry Co., [1903] 2 Ch. 654 ; 72 
L. J. C. 674. 

C«) Man-field v. Burton, L. R. 17 Eq. 
15; 43 L.J. C. 40. 

00 Buzon V. WiUiaing, 3 Y. & J. 150. 
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the purchaser was entitled to retain the legal estate against 
the cestui que trust, notwithstanding the mortgage and re-convey- 
ance were necessary steps in his title (p). 

An informality or defect in a deed, as the absence of the usual Informality 
receipt for the purchase money, or the receipt appearing in an °[^^^_ ^^ 
unusual form or place, was thought sufficient in one case to put 
a party upon inquiry, and to fix him with notice of the title of a 
third party (q), but the tendency of more recent decisions has 
been to restrict rather than enlarge the cases in which a party 
has been fixed with constructive notice (;■). A person is affected 
with notice of all circumstances apparent upon the deeds which 
a solicitor, if employed by him, would have discovered on his 
behalf ; he cannot avoid such notice by not having used the 
ordinary caution of employing a solicitor to protect his interest (s). 

Where a person other than the vendor is iii possession of ConstructiTe 
land, the purchaser is bound to inquire of the occupant what his puted from 
rights may be ; but where the land is vacant, he is not bound to ^^^ possession 

1 ■ ■, • • . , . T T of the land. 

make a similar inquiry of the former occupant; and according as 
the duty to inquire does or does not exist, so are the rights of 
third parties available against the purchaser (0- So where the 
tenants in possession paid their rents to an estate agent who 
received it on behalf of the freeholder, a mortgagee was not fixed 
with constructive notice of the freeholder's title to impeach a 
conveyance of the land (((.). But the purchaser has no notice of 
those matters which a tenant would have suppressed (s). 

This constructive notice extends to any contract or equity of Rights of 

occupants. 

the tenant in possession affecting the title, which the tenant 
would be presumed to communicate to an intending purchaser in 
answer to inquiries ; as a covenant or agreement to renew his 
lease, or a contract to sell to the tenant (?/). — So with terms of 
the tenancy concerning valuations to an outgoing tenant (2'). — 
And where land was occupied under an agreement that it should 
be partnership property, and one of the partners subsequently 

(jy) Flicker t. RuwUtis, L. R. 7 Ch. 282 ; Miles v. Laiigley, 1 Russ. & M. 39 ; 

259 ; il L. J. G. 485. 2 Kuss. & M. 626 ; JJalley v. llichard- 

Ql) Kemicdij v. Green, 3 M. & K. 699. suti, 9 Ha. 734 ; Trinidad Asphalt C\i. 

As to the effect of signing a receipt for v. Curyal, [1896] A. C. 587 ; 05 L. J. 

the purchase money, see ante, p. 349. P. C. 100. 

00 Hinder V. Walters, L. R. 7 Ch. 00 Sunt v. Luclt, [1902] 1 Gh. 428 ; 

75 ; Carrltt v. Real and Personal Adece. 71 L. J. G. 239. 
Co., 42 Ch. D. 263 ; 58 L. J. C. 688. (») Carter v. Williams, L. R. 9 Eq. 

(.!) Kennedij v. Green, 3 M. & K. 699 ; 678 ; 39 L. J. C. 560. 
Oliver V. Hinton, [1899] 2 Ch. 264 ; 68 (y) Daniels v. Davison, 16 Ves. 249 : 

L. J. C. 683. 17 Ves. 433. 

(0 Daniels v. Darison, 16 Ves. 249 ; (z) PIdUips v. Miller, 43 L. J. C. P. 

17 Ves. 433 ; Allen v. Anthony, 1 Mer. 74 ; L. R. 9 C. P. 196. 
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mortgaged his estate in the land to a person who had notice that 
it was occupied by the firm for partnership purposes ; creditors 
of the partnership were given priority over the mortgagee, even in 
respect of debts incurred subsequently to the mortgage (a). 

But if the tenant has in fact no right enforceable in the courts, 
it is immaterial that the conveyance to the purchaser is expressed 
to be subject to his alleged rights {h). 



IsTotice to 
solicitor or 
agent. 



Fraud. 



Solicitor act- 
ing for several 
parties. 



A principal is fixed with notice of facts coming to the know- 
ledge or notice of his agent, whether counsel or solicitor ; this 
has sometimes been called constructive notice, but it is more 
correct to regard the agent as the alter ego of the principal who 
is fixed with actual or constructive notice according as his agent 
has actual or constructive notice (c). Where there is fraud 
which the agent of the party would conceal, the principal will 
not be fixed with notice (d) ; so, too, where the agent expressed 
his intention of suppressing the information which he acquired 
notice was excluded («). By sect. 3 of the Conveyancing Act, 
1882, to bind the principal, the notice must be obtained by the 
agent in a transaction in which the question of notice arises. 
This restores the older law and overrides the cases which had 
extended the doctrine, so as to bind the principal where his 
agent had been previously employed in a transaction concerning 
the same property (/). 

Where the solicitor for a purchaser or mortgagee was also the 
solicitor of the vendor or mortgagor in the matter of the pur- 
chase or mortgage, there would formerly have been imputed to 
the purchaser or mortgagee notice of all those matters which 
the solicitor acquired as solicitor for the vendor or mortgagor, 
including notice of prior dealings with the property by the 
vendor or mortgagor through the same solicitor. But this rule 
has been modified by sect. 3 of the Conveyancing Act, 1882 (g). 

Where the mortgagor is himself a solicitor and prepares the 



(a) Ciivandei- v. Bidteel, L. E. 9 Ch. 
79 ; 43 L. J. C. 370. 

Qj) Liifldii \. Kunn, 13 Ves. 170 ; 
Smith T. Widlalie, 3 C. P. Li. 10 ; 47 
L. J. G. P. 282. See Frazer v. Jones, 
5 Hare, 475 ; affil. 17 L. J. C. 353. 

(c) Eajjin V. Peniherton, 3 De G. & J. 
644; 28 L. J. C. 311; BradUij v. 
JHches, 9 Ch. D. 189 ; 47 I,. J. C. 811 ; 
Berioick cf Co. v. Prici; [1905] 1 Ch. 
632 ; 74 L. J. G. 249. 

(rf) Kennedy v. 6freen, 3 M. &. K. 099 ; 
Attevhiu-y v. 'Wallis, 8 De G. M. & G. 
454 ; 25 L. J. C. 792 ; IloUand v. 1/art, 
L. K. G Ch. 678 ; 30 L. J. C. 345 ; Cave 



V. Care, 15 Ch. D. 639 ; 49 L. J. C. 505. 
See Bateman \. Bunt, [1904] 2 Ch. 
530 ; 73 L. J. K. B. 782. 

(fl) Sliarpe v. Foij, L. E. 4 Ch. 35. 
See Iloojier v. Coulie, 25 L. J. G. 467. 

(/) Lowther v. Curleton, Gas. t. Talb. 
186 ; Worslei/ v. Scario>vui/h (Earl), 3 
Atk. 292 ; lir Cuusin.i, 31 Ch. I>. 671 ; 
55 L. J. C. 662. See Thome v. Heard, 
[1895] A. G. 495 ; 04 L. J. C. 652. 

((7) Hurgrciires v. llothwell, 1 Keen, 
154; Fuller v. Benett, 2 Hare, 394; 
12 L. J. G. 355 ; Holland v. Hart, L. E. 
6 Ch. 678 ; 40 L. J. C. 345. See ante, 
y. 356. 
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mortgage deed, tbough the mortgagee employ no other soHcitor, Mortgagor 
the relation does not necessarily arise so as to fix the mort- solicitor, 
gagee with constructive notice; but some consent must be 
proved on the part of the mortgagee that the mortgagor should 
act as his solicitor (h). 

A lis pendens or suit relating to land (including leaseholds) Lispendens. 
affects a purchaser jjendente lite, and his title is, in general, 
s abject to the result of the litigation, — in accordance with the 
maxim, pendente lite nihil innoretur (i). The doctrine of lis 
pendens does not apply to personal property, except leaseholds 
and perhaps money in court {k). 

The effect of a lis pendens upon a purchaser extends only to 
the rights in question in the suit, which require to be ascertained ; 
it does not apply to other rights, though apparent upon the 
proceedings in the suit ; as the equity of a defendant against 
a co-defendant which is not required to be adjudicated upon for 
the purposes of the suit {I). 

A lis pendens and its consequent operating effect upon a pur- 
chaser pendente lite ceases upon judgment or decree, although 
the judgment remain to be carried into execution {m). 

The Judgments Act, 1839, s. 7, has enacted that no lis pendens 
shall bind a purchaser or mortgagee without express notice 
thereof, unless and until it has been registered {n). The regis- 
tration of a suit or other process as a lis pendens may be vacated 
under the provisions of sect. 2 of the Lis Pendens Act, 1867. 



Extends to 
rights in ques- 
tion in suit. 



Effect ceases 
upon judg- 
ment or 
decree. 

Registration 
of lis pendens. 



Debts to the Crown by record and specialty and from account- Crown debts, 
ants to the Crown are made a charge upon the real estate, legal 
and equitable, of the debtors by various statutes ; and they 
take priority over a purchaser without notice ; but they must 
be registered according to statute, otherwise a purchaser even 
with notice cannot be charged with them (o). 



It is beyond the scope of the present work to refer in detail to Jt^^gments. 
the various statutes which created a charge for the judgment 



(A) Espln V. Penibertun, i Drew. 333 ; 
3 De G. & J. 554 ; 28 L. J. C. 311. 

(() Winchester (Bp.) v. Payne, 11 
Ves. 194 ; Bellamy v. Sabine, 1 De G. 
& J. 566; 26 L. J, C. 797. See Wyatt 
V. Barwell, 19 \es. 435 ; Hadley v. 
London Bk. of Scotland, 3 De G. J. & >S. 
63 ; London and County Bh. v. Leiois, 
21 Ch. D. 490. 

(A) Wigram v. Buckley, [1894] 3 
Ch. 483 ; 63 L. J. G. 689. 

Q) Bellamy v. Sabine, 1 De G. & J. 



566 ; 26 L. J. C. 797 ; Tyler v. rhomas, 
25 Beiv. 47 ; Bull v. Ilatchens, 32 Beav. 
615. See Sehojield v. Solonwn, 54 
L. J. C. 1101. 

(/«■) Worslcy v. Scarborough (Earl), 
3 Atk. 392 ; Kinsman v. Ki)Vit)ian, 1 
Russ. i.t M. 617. See Berrtj v. Gibbonx, 
L. E. 8 Ch. 747 ; 42 L. J. C. 89. 

(70 Ex p. Thornton, L. E. 2 Ch. 171 ; 
36 L. J. C. 190. 

(y) Laud Charges Act, 1900, s. 2 ; 
Carson, Eeal Prop. Stats, p. 511. 
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debt upon the judgment debtor's land in favour of his judgment 
creditor. Every writ or order affecting land (which expreSBion 
includes incorporeal hereditaments) and every delivery in 
execution or other proceeding taken in pursuance of any such 
writ or order, or in obedience thereto, is void against a pur- 
chaser for value of the land, unless the writ or order is for the 
time being registered in pursuance of the Act ; with a saving of 
the rights of a person who has registered his action as a Us 
pendens {p). 

An execution creditor — and the Crown has no higher preroga- 
tive right — can only take in execution the beneficial interest of 
the debtor, and is subject to all prior equitable charges and 
interests created by him ; nor can the judgment creditor claim 
any protection or priority against prior claims by reason of 
acquiring the legal estate by execution or otherwise {q). 

By the Middlesex Eegistry Act, a deed or conveyance is to be 
adjudged fraudulent and void against any subsequent purchaser 
or mortgagee for valuable consideration, unless registered accord- 
ing to the Act before the registering of the deed or conveyance 
under which such subsequent purchaser . or mortgagee shall 
claim (r). 

Equitable charges created by mere agreement are within the 
Acts and require to be registered ; as an agreement to execute a 
mortgage, or to make a deposit of title deeds (s). — So, a further 
charge upon a registered mortgage must be registered, or it will 
lose priority over a subsequent registered charge (t). 

The equitable doctrine of notice prevails notwithstanding these 
Acts ; and a purchaser with notice of a prior claim is charged 
with it in equity notwithstanding he has obtained priority of 
registration (((,). — A purchaser without notice may after notice 
obtain priority by prior registration (x). 

Eegistration under these Acts is not alone notice ; a purchaser 
is not bound to search the register, and negligence is not imputed 



(;>) Lands Charges Kegistration and 
Searches Act, ISSS, ss. 5, 6 ; Carson, 
Real Prop. Stats. 50.S et seq. 

(^if) lie.v V. Saundersim, Wightw. .50 ; 
Ite.i: V. Topping, McCl. & Y. 541: ; 
Cusperil V. Att-Gen., 6 Price, 411 ; 
Whitwurth V. Gavquin, 1 Phi). 728; 13 
L. J. C. 2«8 ; Beai-itn v. Oxford {Jiarl), 
6 U. M. & G. 507 ; 25 L. J. C. 299 ; 
J'Ji/re V. McDowell, '.) H. L. Gas. C19 ; 
jiiidrUii V. Comoluhiied Bk., 38 Ch. D. 
238 ; 57 L. J. 0. 468. As to the effect 
of a judgment upon powers, see ante, 
p. 277. 



(;■) 7 Anne, c. 20. As to the Registry 
of the Bedford Level see 15 Ch. II. c. \1; 
it applies only for the purposes of the 
Act : ^ylllis V. Broivn, 10 Sim. 127 ; 
8 L. J. C. 321. 

(.v) i\ei-e V. Peiiuell, 2 H. & M. 170 : 
33 L. J. C. 19 ; Jie Wright's Mortgage 
Ti-ust, L. R. 16 Eq, 41 ; 43 L. J. C. 66. 

(0 Credland v. Potter, L. R. 10 Ch. 
8 ; 44 L. J. C. 169. 

(?t) Le Xecc v. Le Keve, Ambl. 436 ; 
3 Atk. 616 ; 2 Wh. & T. L. C. Eq. 175. 

(.(■) Meey v. Lutyens, 8 Hare, 159. 
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for omitting to search ; and if he do search, he will only be pre- 
sumed to be acquainted with the contents of the register during 
the period for which he searched (i/). 

These principles applied to lands in Yorkshire, until the pass- Registration 
ing of the Yorkshire Eegistries Act, 1884, which makes the '" °'^^ 
registration of an instrument actual notice of the instrument, 
and of the fact of registration, and fixes priority according to the 
date of registration in spite of actual or constructive notice of an 
unregistered document, with a slight modification in the case of 
wills (■). 

The Transfer of Land Acts, 1862, 1875, and 1897, established Registry of 
registries of title to land and made provision that a purchaser ^ ^' 
should not be affected by unregistered dealings or equities (a). 
Where these statutes are in force in Middlesex or Yorkshire, the 
foregoing statutory provisions regarding the registration of deeds 
are superseded (b). 

In the case of any fraudulent statement or representation or Effect of 
concealment in obtaining registration the Transfer of Land Act, obtaining 
1862, provides that " The act or thing done or obtained by means registration. 
of such fraud or falsehood shall be null and void to all intents 
and purposes, except as against a purchaser for valuable con- 
sideration without notice" (sect. 105). In the case of land 
registered under the Transfer of Land Acts, 1875 and 1897, 
provision is made for the compensation of parties defrauded (c). 

(2/) Morecocli v. Dlelim, Ambl. 678 ; (a) 25 & 26 Vict. c. 53, s. 7i ; 38&;39 

Hodgson v. Dean, 2 Sim. & S. 221 ; Ford Vict. c. 87, s. S3, as amended by 6U & 61 

V. White, 16 Beav. 120 ;• lie llussel Boad Vict. c. 65, Sched. I. ; 38 & 39 Vict. c. 87, 

Pnrckase, L. 11. 12 Eq. 78 ; 40 L. J. C. s. 126. 

673. (*) 25 & 26 Vict. c. 53, s. 104 ; 38 & 

{z) See Jones v. Bavlier, [1909] 1 Ch. 39 Vict. c. 65, s. 127. 

321 ; 78 L. J. C. 167. (c) 60 & 61 Vict. c. 65, s. 7. 
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§ 5. Tacking and Consolidating Mobtgages : Marshalling. 

The doctrine of tacking. 

Right of mortgagee to tack a further charge against mesne incumbrancers 

— not allowed after notice — tacking against surety — further charge 

must be proved by writing. 
Right of assignee of mortgage to tack a further charge — assignment after 

notice — pending suit— notice to first mortgagee. 
Mortgage after satisfaction gives no priority — assignee of mortgage in 

same position as mortgagee. 
Mortgagor can give no priority amongst equitable charges by subsequent 

transfer of legal estate — where legal estate outstanding charges rank 

in priority of time. 
Statute against clandestine mortgages — fraudulent concealment of 

incumbrance. 
Debts not charged cannot be tacked against mortgagor — may be tacked 

against heir or devisee — not against creditojs — tacking judgment 

debts. 
Consolidation of mortgages — by assignee of mortgage — against purchaser 

or mortgagee of equity of redemption. 
The doctrine of marshalling — marshalling securities in favour of second 

mortgagee — marshalling assets in favour of creditors — in favour of 

legatees. 



Doctrine of 
tacking 
founded on 
the protection 
of the legal 
estate. 



Some equitable doctrines regulating the priority of estates and 
interests in land remain to be noticed in this sub-section, namely, 
the doctrines of tacking and consolidating mortgages, and the 
doctrine of marshalling. 

Upon the principle of equity, that a purchaser for value with- 
out notice acquiring the legal estate could not be deprived of it 
at the suit of a prior claimant merely upon the ground of priority 
in time of acquisition, was founded the doctrine of tacking 
mortgages and charges («). 



Rigiitof mort- By the doctrine of tacking a mortgagee of the legal estate 
gagee of icgjii j^iaking a further advance or acquiring a further charge upon the 
fm-ther same security, without notice of any intermediate charge, is 

acvance. entitled to tack or add the further advance or charge to his 

original debt, and to hold the legal estate as against intermediate 

incumbrancers until he be satisfied in full (b). 



(a) 2 Coote, Mortgages, 12i0. See 
Powell V. Bfodhunt, [lyoi] 2 Ch. 100 ; 
70 L. J. C. 587. The right was tem- 
porarily in abeyance, see autt', p. 351. 

(b) Brace v. ilarlioroiigh i^Ducliess), 
2 P. Wms. 491, 494 ; Buher v. Harris, 
1 1 Ves. 397 ; Wyllie v. Pollen, 3 De G. 
.J. & S. 596 ; 32 L. J. C. 782. See Lloyd 
V. Attiuood, 3 De G. & J. 614 ; 29 L. J. C. 
97. "A party claiming to tack must, 
!is against the party against whom the 



tack is to operate, have advanced his 
money upon the credit of the land ; 
2dly, He must, except as to time have 
an equal equity ; and 3dly, which 
follows from the last, he must have 
advanced his money without notice of 
the other's claim." Per Cottenham, 
L. C, in Liioey v. hujle, 2 Ph. 413. 
And see the doctrine explained in Liver- 
pool Marine Credit Co. v. Wilson, L. R. 
7 Ch. 507 ; 41 L. J. C. 798. 
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But the legal mortgagee is not entitled to tack further Tacking not 
advances as against an intermediate mortgage or charge of which notice- 
he had notice at the time of making the advances. Nor does he though movt- 
become entitled to do so by reason of his mortgage deed being to further 
expressly made to extend to further advances ; and although the '^'^^^'^ces. 
subsequent mortgagee had notice that it so extended (c). Where 
the subsequent mortgage was expressly made " subject to the 
security already given," which extended to further advances, it 
was held that further advances with notice could not be tacked 
against it (d). 

A mortgagee cannot, in general, tack a further charge as Eight to tacic 
against a surety for the mortgagor ; for a surety is entitled to su^ty for 
the benefit of all the securities unimpaired, in the event of being mortgage 
compelled to pay the debt, and cannot be prejudiced by any 
subsequent transaction between the creditor and the principal 
debtor (e). 

Further advances made upon the security of a prior legal Further 
mortgage cannot be charged by a mere verbal agreement ^gpfoved'bv 
without the evidence in writing required to satisfy the Statute of writing. 
Frauds (/). 

In extension of the same doctrine, a third mortgagee who has Kight of 
advanced his money upon the same security without notice of a ^ojf!Jage''to 
second mortgage or charge, upon subsequently taking an assign- taois;. 
ment of the original legal mortgage may, tack as against the 
second mortgagee, where he took the assignment of the first 
mortgage after notice of the intermediate charge ; provided he 
was not affected with notice at the time of taking his own mort- 
gage (g). — The third mortgagee, may buy in the first legal 
mortgage pending a suit by the second incumbrancer to realise 
his security, for the lis pendens has no further effect than notice ; 
but he cannot do so after a decree made, for there is then a 
judgment for the creditors that they shall be paid according to 
their priorities Qi). 

It is immaterial to the right of the third mortgagee that the Notice to first 
first mortgagee have notice of the intermediate charge at the time i^°mftCTiai!^ 

(f) Shaw V. Male, 6 H. L. C. 581 ; (e) Forbes v Jachson, 19 Gh. D. 615 ; 

27 L. J. C. iii ; IliipJiiiison v. Suit, 9 51 L. J. C. 690. See Xicholas v. Bklley, 

H. L. C. 514 ; 31 L. J. 0. 468 ; West v. [1904] 1 Ch. 192 ; 73 L. J. G. 145. 

Williams, [1899] 1 Oh. 132 ; 68 L. J. C. (/) Ex i>. Hooper, 19 Ves. 477; 1 

127. Mer. 7. 

{d') iVenzles v.Zightfoot,L.'R.nE(i. ig) Marsh v. Zee, 2 Vent. 337; 1 

459 ; 40 L. J. 0. 561. But it was there Ch. Ga. 162 ; 2 Wh. & T. L. C. Eq. 107, 

said that the second mortgage might (A) Marsh v. Zee, 2 Vent. 337 ; 1 

by sufficiently explicit terms be made Ch. Ga. 162 ; 2 Wh. & T. L. G. Eq. 107 ; 

subject to further advances to be made Jh'istol (Earl) v. liunijerford, 2 Vern. 

on the first mortgage. 524. See Ex ^j. Knott, 11 Ves. 609. 
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of transferring his mortgage. For he holds the legal estate in 
his own right, as security for the debt, and may, therefore, 
transfer it to whom he pleases, subject only to the equity of 
redemption ; nor can his rights be restrained by a mere notice of 
other claims ; and there is no equity to redeem the property in 
the hands of the transferee, without paying off all the advances 
he may have made upon the security of it without notice of 
prior claims (i). 



Satisfied 
mortgage 
gives no 
priority. 



But a legal mortgagee, after satisfaction of the debt, can neither 
tack any subsequent debt of his own, nor can he give any advan- 
tage to a subsequent incumbrancer by a transfer of the legal 
estate ; for he has then ceased to hold in his own right and is a 
bare trustee for the mortgagor and those claiming under him, 
and the transferee would be affected with the same trust (k). — 
And in general, the assignee of a mortgage debt and security, 
unless by the concurrence of the mortgagor, is in no better 
position than the assignor ; and if the debt be invalid or subject 
to equities on the part of the mortgagor, the assignee acquires 
no greater charge upon the land in respect of it, or of the con- 
sideration paid for it (I). 



Mortgagor 
can give no 
priority 
amongst 
cliarges by 
transfer of 
legal estate. 

Where legal 
estate out- 
standing 
priority is in 
order of time. 



Upon a like principle, a mortgagor, having created several 
successive equitable mortgages or charges, cannot give, an advan- 
tage to one of them by a subsequent transfer of the legal estate, 
as he is trustee for all according to their priorities {m). — And 
generally, in all cases where the legal estate is outstanding, as 
where it remains in a first mortgagee, the several incumbrances, 
in the absence of special circumstances affecting their relative 
equities, rank according to their priority in time {n). 



statute 
against 
clandestine 
mortgages. 



The statute against clandestine mortgages (4 & 5 W. & M. c. 16) 
provides that a mortgagor granting a second mortgage, without 



(i) Peacock V. Burt, 4 L. J. C. 73 ; 
Bates V. Julinson, Johns. 304 ; 28 L. J. C. 
.509 ; West London Cumin. Bit. v. BeViance 
Perm. BuUdrj. Soc, 29 Ch. D. 954 ; 54 
L. J, (J. 1081 '; Taylor v. Ihissell, [1892] 
A. 0. 244 ; 61 L. J. C. 657. 

(/.'.) Brecon (^Corj).') v. Seymour, 26 
Beav. 548 ; 28 L. J. C. 606 ;' liariiham 
V. SJMcMoch, 19 Ch. D. 207. See ante, 
pp. 216, 352. 

(0 Burt V. Trueman, 29 L. J. C. 902 ; 
Ofjilcie V. Jeaffrcson, 2 GifE. 353. 

(«i) Sharjilc.i y. Adams, 32 Beav. 213 ; 
ilumford v. Stohirauer, L, E. 18 Eq. 
TjSC ; 43 L. J. C. 694. But in a case 



where, under such circumstances, the 
legal estate was conveyed by the mort- 
gagor in pursuance of a contract with 
tlie first incumbrancer to that effect, it 
was held to give the right to tack sub- 
sequent advances against mesne incum- 
brances, as if originally conveyed. Coolie 
v. ir(7^»«, 29 Beav. 100; 30 L. J. C. 
467 ; and see ante, p. 352. 

(«) Frere, v. Moore, 8 Price, 475 ; 
^yilmot V. Pilie, 5 Ha. 14 : London and 
Onintii Bit. >'. Goddard, [1897] 1 Ch. 
G42 ; ()6 L. J. C. 261 ; Taylor v. London 
and Coiintij Bit., [1901] 2 Ch. 231 ; 70 
L. .1. C. 477. 
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giving the second mortgagee notice in -writing of the first mort- 
gage, shall forfeit his equity of redemption, and the second 
mortgagee shall hold the lands as if he had been the absolute 
purchaser ; but the title of the second mortgagee under this 
statute is very doubtful and precarious, so that it is safer and 
more usual to resort to his power of sale (o). — By the 22 & 23 Vict. Fraudulent 
c. 35, s. 24, as amended by s. 8 of the Law of Property Act, 1860, o?"neum-''"^' 
the fraudulent concealment of any instrument or incumbrance by biance. 
a seller or mortgagor, or his solicitor or agent, is made a misde- 
meanour, punishable by fine or imprisonment (p). 

A mortgagee cannot tacls debts, which are not charged upon Debts not 
the estate, even against the mortgagor; and the mortgage may be '^^f^i^\'^X'd 
redeemed upon payment of the mortgage debt only, notwith- against mort- 
standing the mortgagee be a creditor in respect of other debts s^gor. 
not charged upon the same security (q). 

Upon the death of the mortgagor the mortgagee can tack May be tacked 
against the heir or devisee all such debts as in the administration ^g'^'^^!' ^^^"^^ 
of assets become charged upon the real estate ; which formerly 
was the case only with specialty debts binding the heir, but since 
the statute 3 & 4 Will. IV. c. 104, is the case with all debts, as 
well debts due on simple contract as on specialty, either under a 
charge of debts by will, or under the statute; and the heir or 
devisee cannot redeem without paying all such debts (?■). — So 
upon the mortgage of a term of years or other personal estate, 
the executor cannot redeem without paying all debts to the 
mortgagee (s). 

But he cannot tack debts not specifically charged upon the Not against 
estate against other creditors ; who, having a like charge upon <^''6<i'*°'^s- 
the real assets of the deceased mortgagor, are entitled to be paid 
rateably (t). And where the equity of redemption is assigned 
for value the right to tack ceases from the date of the 
assignment (u). 

A first mortgagee might formerly tack a further sum advanced Tacking judg- 
upon a judgment, as against a mesne mortgagee of whose charge ™^"'' debts. 
he had no notice, because the judgment operated as a charge 

(y) See observations on this Statute 775 ; liol/e v. Chester, 20 Beav. 610 ; 25 

in Kennard v. Futcuye, 2 Giff. 81 ; 29 L. J. C. 2'44 ; Thomas v. Thomas, 22 

L. J. C. 553. Beav. 341 ; 25 L. J. C. 391. 

{_p) Smith V. Boilnson, 13 Ch. D. (.?) See Coleman v. Winch, 1 P. W'ms. 

148 ; 49 L. J. C. 20. 775. 

(?) Archer v. Snatt, 2 Strange, 1107 ; (<) Rolfe v. Chester, 20 Beav. 610 ; 25 

Morret v. Pashe, 2 Atk. 53 ; Vaiiderzce L. J. C. 244 ; Talhot v. Frere, 9 Ch. D. 

V. Wniis, 8 Bro. C. G. 21 ; Jones v. 568 ; Hcams v. Bance, 3 Atk. 630. 

Smith, 2 Ves. jun. 872. See Be Bowes, (w) Coleman v. Winch, 1 P. Wms. 775 ; 

33 Ch. D. 586 ; 56 L. J. C. 143. Adams v. Claxton, 6 Ves. 226. 

()■) Coleman v. Winch, 1 P. Wms. 
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Consolidation 
of mortgages. 



Equitable 
mortgages. 

Assignee of 
mortgage may 
consolidate. 



Surety for one 
of two mort- 



upon the land upon the credit of which the mortgagee was pre- 
sumed to have advanced the money ; but a judgment is no longer 
any charge upon the land as against a purchaser or mortgagee 
until the writ or order affecting the land is registered (x). — A 
judgment creditor, by buying in the first mortgage, could not 
tack or unite the two debts, because the judgment creditor 
acquired no specific charge upon the land, but only a general 
charge upon all the real estate which could be taken in execution; 
besides, it was said, the judgment creditor does not lend his 
money upon the credit of the land, and is not deceived by 
prior judgments or incumbrances (y). 

A mortgagee who had advanced moneys to the same mort- 
gagor at difl'erent times upon the security of several properties 
was entitled formerly as of right to consolidate his mortgages, 
that is, to treat the total of the amounts advanced as one debt, 
and the properties in mortgage as one security. Where the 
mortgage is made after the 31st December, 1881, the right can 
only be reserved by contract "in the mortgage deeds or one of 
them " (z). The mortgagee may assert the right, where it exists, 
not only in a suit for redemption, but also in a suit for foreclosure, 
or upon a sale under a power (a). 

The same right is incident to equitable mortgages where the 
right to consolidate is reserved by deed (h). 

Where two or more mortgages which were originally made to 
several persons or sets of persons, are transferred to one person, 
the transferee is entitled to consolidate the mortgages against 
the mortgagor or the person to whom the equity of redemption 
in the entire property has been assigned (c). 

A mortgagee may consolidate as against a surety for one of two 
mortgage debts to the same mortgagee (d). 

The right to consolidate mortgages exists so long as the property 

3 De Gr. F. & J. 595. See Cummins v. 
metcker, 14 Ch. D. 699 ; 49 L. J. C. 
563. 

(J) Xevc Y. JPenndl, 2 H. & Itt. 170 ; 
33 L. J. C. 19 ; Conveyancing and Law 
of Property Act, 1881, s. 17. 

(c) Vint V. Padgett, 2 De G. & J. 
611 ; 28 L. J. C. 21 ; Tweedah v. 
Twee.dale, 23 Beav. 341 ; Pledge v. 
White, [1896] A. C. 187 ; 65 L. J. C. 
449. See Cnicloiell v. Janson, 11 
Ch. D. 1. 

{d) Fari'lvother v. Vodeliouse, 



(,/;) See itnte, p. 362. 

(y) Brace v. Marlborough (Duchess), 
2 J-'. Wms. 491 ; see ^;ct' Cottenham, 
L. C, in Lacey v. Ingle, 2 Ph. 421. 

(.-) Conveyancing and Law of Pro- 
peity Act, 1881, s. 17 ; IT'cHrt v. Bird, 
33 Ch. D. 215 ; 55 L. J. 0. 722 ; Farmer 
V. Pitt, [1902] 1 Ch. 954 ; 71 L. J. C. 
SOU ; Be Salmon, Ex ]). Trustee, [1903] 
1 K. B. 147 ; 72 L. J. K. B. 125 ; 
Jfiiglies V. Britannia Permanetit Bg. 
,V»r., [1906] 2 Ch. 607 ; 75 L. J. C. 739 ; 
Sharj) V. Bickards, [1909] 1 Ch. 109 ; 
78 L. J. C. 29. See Grijfith v. Pound, 
45 Ch. D. 553. 

(«) Watts V. Si/mrx, 1 Ue G. M. & G. 
240 ; 21 L. J. C. 713 ; iSelhg v. Pomfrct, 



23 
Beav. 18 ; 26 L. J. C. 81. See McJwlas 
V. Bilcy, [1904] 1 Ch. 192 ; 73 L. J. C. 
145. 
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remains in one hand, whether it be the mortgagor or his trans- As against 
feree, and having once existed is available against a person to mortgagee oE 

whom an interest in the equity of redemption of part of the equity of 

T \ 1 1 ii -i. c redemption. 

property is subsequently transferred (e) ; but where the equity ot 

redemption in one property is assigned or mortgaged to a third 

person, there is no subsequent right of consolidation upon the 

acquisition of the prior mortgages by one person (/). 

Where a prior claimant has the security of two or more funds The doctrine 
or estates, and a subsequent claimant has the security of one or iing_ 
some only of the same funds or estates, the court will arrange the 
funds or estates to meet the various claims upon them in such 
order as, if possible, to satisfy all the claims. This is known as 
marshalling {g). 

The right of the claimant to invoke the doctrine of marshal- 
ling depends upon the sufficiency of the security to satisfy the 
claim of the prior creditor ; so far as the prior creditor is unable 
to obtain satisfaction from the security to which he is exclusively 
entitled, he is entitled to priority of payment from the security 
in which both are interested (Jt). And if a prior incumbrancer, in 
exercise of his j^rimd facie right enforces his security against that 
part to which another claimant is also entitled the latter will be 
entitled to stand in the shoes of the prior creditor as against the 
remaining part of the property covered by the prior incumbrance 
to the extent to which he has been disappointed by this election (i). 
But the doctrine will not be applied so as to work injustice between 
the incumbrancers ; thus if two estates are mortgaged first to A., 
and the equity of redemption in one estate is mortgaged to B., 
and the equity of redemption in the other estate to C, here the 
debt due to A. must be apportioned rateably between the two 
properties according to their respective values, and B. and C. 
take the properties respectively charged in their favour subject 
to this apportioned charge, any surplus that there may be 
being applied in paying the deficiency arising to B. and C, as 
the case may be, upon realising their security (/c). 

(e) Vint T. Padgett, 2 De G. & J. 611 ; (/() Hardwiclie, L. C, Lamy v. Atliol 

28 L. J. G. 21. See Sharp v. Richards, (Dulte), 2 Atk. 41B ; Tidd v. ZUter, 3 

[1909] 1 Ch. 109 ; 78 L. J. C. 29. De G. M. & G. 857 ; 23 L. J. 0. 2i9 ; 

(/) Baher v. Gray, 1 Cli. D. 491 ; Wallis v. Woodi/car, 2 Jur. N. S. 179. 

45 L. J. C. 165 ; Jennings v. Jordan, 6 (i) Trimmer v. Bayiie, 9 Yes. 207 ; 

App. Cas. 698 ; 51 L. J. C. 129 ; Barter CracUnall v. Janson, 11 Ch. D. 1 ; 48 

V. Colman, 19 Ch. D. 630 ; 51 L. J. C. L. J. C. 168. See lie Mower's Trusts, 

481 ; 3Jinter v. Carr, [1894] 3 Ch. 498 ; L. E. 8 Eq. 110 ; Binns v. Mchols, L. E. 

63 L. J. C. 705 ; Pledge v. White, [1896] 2 Eq. 256 ; 35 L. J. C. 635. 

A. C. 187 ; 65 L. J. G. 449. [It) Barnes v. Bacster, 1 Y. & C. 0. C. 

ig) Aldrich v. Coojjer, 8 Ves. 382 ; 1 401 ; 11 L. J. G. 228 ; JLumi t. Berkeley 

Wh. & T. L. C. Eq. 36. See Weii v. Be/. Soc., 59 L. J. C. 524 ; Flint v. 

Smith, 30 Ch. D. 192 ; 55 L. J. C. 343. Howard, [1893] 2 Ch. 54 ; 62 L. J. C. 

L.P.L. B B 
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Marshalling 
securities in 
favour of 
second mort- 
gagee. 



Marshalling 
assets in 
favour of 
creditors. 



Marshalling 
assets in 
favour of 
legatees. 



Accordingly, where there is a first mortgagee holding a mort- 
gage over two estates, and a second mortgage or other charge 
over one of the estates only, the first mortgagee may be compelled 
to resort first to the estate over which there is no second mort- 
gage, in order to leave as much as possible out of the other to 
the second mortgagee ; and if he has realised out of the one 
estate to the exclusion of the second mortgagee, the latter may 
resort, in his place, to the other estate (Z). 

The same doctrine is applied in the administration of the 
assets of a deceased person ; if a creditor resort to a portion of 
the assets which is common to other creditors, the latter may 
stand in his place as against assets to which the former might 
have resorted but the latter could not. Hence it was, prior to 
the Administration of Estates Act, 1833, that if creditors by 
specialty binding the heirs, who might recover satisfaction out 
of the real estate, resorted to the personal estate to the exclusion 
of simple contract creditors who had no remedy against the real 
assets, the simple contract creditors were allowed satisfaction 
out of the real assets so far as the specialty creditors had 
exhausted the personalty (in). 

And where estates which on death devolve in different ways, 
as is the case with freeholds and leaseholds, are mortgaged so as 
to secure one debt, the mortgage debt must be apportioned 
between the freeholds and leaseholds according to their respec- 
tive values, unless it clearly appears that one property was to be 
the primary security, and the other the secondary security, to 
which provision the court will give effect («). 

The doctrine of marshalling assets is also applied in favour of 
pecuniary legatees as against the real assets descended or 
charged with debts. li the creditors have exhausted the per- 
sonal assets, which are the only fund for the legatees, the latter 
become entitled to charge the real estate to which the creditors 
might have resorted, to the extent to which the creditors have 
exhausted the personalty ; and the same doctrine is applied as 
between legatees, some only of whose legacies are charged upon 
real estate (o). 



801. See He Jnnvef's Trusts, L. E. 8 
Eq. 110. 

(/) AUridge v. Fo7-les, 9 L. J. C. 37 ; 
Gibson v. Seaqrlm, 20 Beav. 61i ; 2-1 
L. J. G. 782 ; Ford v. Tynte, 41 L. J. C. 
7.58. 

(in) Aldrlch v. Cooper, 8 Ves. 382 ; 1 
Wh. & T. L. C. Bq. 36 and notes. See 



ante, p. 191. 

(«) lie Athill, 16 Ch. D. 211 ; 50 
L. J. C. 123. See Re Mower's Trusts, 
L. R. 8 Eq. 110. 

(o) Clifton V. mtrt, 1 P. Wms. 679 
and note ; Luthhis v. Leigh, Gas. t. 
Talb. .-iS ; Re Smith, [1899] 1 Ch. 36 ; 
68 L. J. G. 333. 
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But this right is restricted to the real assets left to descend or No marstai- 
charged with debts by the testator, and there is no marshalling devisees™^* 
in favour of pecuniary legatees against devisees of the real 
estate, nor any right of contribution from the latter towards a 
deficiency of personal estate (p). — A devise to the testator's heir, 
since the statute 3 & 4 Will. IV. c. 106, s. 3, precludes marshal- 
ling against him, as under that statute he is to be considered to 
have acquired the land as a devisee, and not by descent (q). 

{p) Clifton V. BuH, 1 P. Wms. 679 ; (q) Stricldand v. StncJdand, 10 Sim. 

Mireliouse v. Scuife, 2 M. & Cr. 695 ; 371 ; 9 L. J. C. 60. See ante, p. 12i. 
Farqiiharson v. Flayer, 3 Ch. D. 109. 
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ABEYANCE. 

of legal freehold, 33. 

of legal remainder, 3-1, 244. 

none in copyholds, 63, 148, 228, 241. 

none in equitable estates, 108. 

ACCUMULATION. 

in excess of the rule against perpetuities, 335, 338. 
statutory restrictions upon, 335, 336, 337, 338, 339. 
after vesting of property, 340. 
of infant's estate, 337. 

ACTION. See Ejectment. 
real and personal, 6. 
real actions abolished by statute, 42. 

ADMITTANCE. See Copyhold. 

AGREEMENT. See Contract. 

AIDS, 20. 

ALIENATION. 

statutory restraint of, 27. 

limitation in restraint of, 165. 

condition against, 177, 178. 

power of, against heir, 23, 49. 

fines for licence on, 19. 

without licence by statute Quia Eiii])tores, 12, 20. 

ANCESTOE. See Mandeville's Case. 
admitted in descent, 46, 47. 

ANCIENT DEMESNE, 
tenure, 17. 
customary freehold in, 59. 

ANNUITY. 

charged upon land, 199. 

APPOINTMENT. See Power. 

ASSETS. 

administration of, 193, 194. 

equitable and legal, 193, 208. 

land, 191. 

primary liability and exoneration of personal estate, 191 e? .scj. 

marshalling, 369, 370, 371. 
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ASSIGNMENT. 
o£ trusts, 109. 
of satisfied terms, 167. 
mortgage of term of years by, 219, 229. 

ASSIGNS. 

grant extended to, 23. 
power extended to, 273, 293. 

ATTENDANT TEEM. See Estate foe Yeaes. 

ATTESTATION. 

of deed executing power, 291. 
of will, 49, 291. 

ATTOENEY. See Powee ; Solicitob. 

ATTOKNMENT. 
of tenant, 38. 

when necessary, 38. 
to adverse tenant, 39. 

BANKEUPTCY. 

estate determinable upon, 165. 

BAEGAIN AND SALE, 
conveyance by, 85, 93. 
for a year with release, 39. 

BASE FEE, 24, 28, 231. 

BUND. See Debts. 

for mortgage debt and interest, 206. 

BOUNDAEIES. 

suit to ascertain, 68. 

BURGAGE TENUEE. 
tenure, 17. 

CASTLE GUAED. 
tenure, 16. 

CATTLE GATES, 
tenure, 59. 

CESTUI QUE TRUST. See Teust. 

CESTUI QUE USE. 
definition, 78. 
rights of, 79, 80. 

CHAEGES UPON LAND. See Moetgage. 
nature of, 190. 
by deed, 191. 
by will, 192. 
for payment of debts, 155, 191, 193. 

legacies, 155, 194. 
for securing annuities, 199. 
power to raise, 197, 272. 
construction of, as to vesting, 343 — 345. 

CHATTELS EEAL. 

definition, 6, 31, 149 et seg. 
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CHILD, CHILDREN. 

purchase by parent in name of, 103. 

en ventre sri iiieye, 238, 2(;8, 281, 317, 320. 

illegitimate, 268. 

as a word of limitation or purchase, 142. 

remainder to unborn child, 211. 

child of unborn child, 242. 
devise to children of a named persun, 267. 
power to appoint to, 281. 

settlement of share upon appointment, 281 , 313. 

appointment reserving benefit to parent, 312, 313, 314. 
implied gift to, in default of appointmeat, 282. 

COLLATERAL DESCENT. 

formerly admissible, 45, 46, 47. 

CONDITION. 

distinguished from a conditional limitation, 162. 168. 

implied in tenure, 173. 

express, 173. 

precedent and subsequent, 161. 

condition of re-entry, 162. 

annexed to freehold estate, 169. 

to lease for years, 169, 170, 174, 175. 
reservation of, 170. 
mortgage by, 174, 202. 
effect of entry for breach of, revests estate, 172. 

avoids mesne charges, 1 73, 

avoids remainders, 173. 

does not avoid executory estates, 173. 
illegal and impossible, 176. 
uncertain, 177. 
repugnant to estate, 177. 
against alienation, 178. 
construction of, 178 et seq. 
licence to commit breach of, 179. 
waiver of breach of, 171, 179. 
relief against forfeiture for breach of, 180. 

CONDITIONAL LIMITATION. 

distinguished from condition. 162, 168. 
examples of, 163 ct seq. 

CONSIDERATION. 

definition of, 85, 86, 103. 
to support use, 83, 84, 85. 
in bargain and sale, 85. 
in covenant to stand seised, 86. 
to support trust, 103, 105. 

CONSOLIDATION. See Moetgage. 

CONSTRUCTION. 

of conditions, 176 et seq. 

of words of contingency, 178, 245, 264 et seq. 

in favour of vesting, 178, 246, 264. 

in favour of remainders, 255, 263. 

of wills, 49, 50. 

of powers, 272, 283 et seq. 

of charges of portions, &c., as to vesting, 843—315. 
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CONSTRUCTION— cottiMi?«6'(Z. 

of words importing; failure of iSilte, 139, 323, 324. 
"or" construed as "and," 120, 161, 325. 

CONTINGEKCY. See Construction. 

CONTINGENT REMAINDEK. 

defined and illustrated, 233 H seq. 

application of rule against perpetuities to, 318. 

remainder construed as vested if possible, 78, 2-15, 26i. 

gift construed as contingent remainder rather than executory devise, 

255, 263. 
must be supported by estate of freehold, if of legal estate, 33, 236, 237. 
aliter if of equitable estate, 108. 

or in copyholds, 63, 228, 2il. 
to unascertained person, 233 et seq. 
to unborn child, 211. 

with subsequent remainder, 242, 243. 
with alternative remainder, 244. 
destruction of, 41, 238. 
trustees to preserve, 239. 

CONTINGENT USB. Sec DSE. 

CONTINUAL CLAIM, 42. 

CONTRACT. See CoYENANT. 
uses raised by, 85. 
trusts created by, 105. 
mortgage by agreement, 216 — 218. 
to sell or purchase lands, 220. 
to lease, ISO, 151, 153. 
to execute a power, 307. 
consideration necessary, 105, 106. 
formalities of writing or deed, 83, 85, 101, 102, 150, 151, 216—218, 365. 

CONVERSION. 

doctrine of, 185 et seq. 

by contract of sale, 220. 

of partnership estate, 189. 

whether absolute, conditional or discretionary, 185 — 187. 

resulting interest under trust for, 186. 

election against, 188. 

CONVEYANCE. 

by feoffment, 12, 32, 35 et seq. 

tortious operation of, 40. 

by bargain and sale, 39, 85, 93. 

by grant, 36, 37. 

of equitable estate, 109. 

of copyhold, 60. 

as execution of power, 275. 

voluntary, 103. 

obtained by fraud, 104. 

COPYHOLD. See Court Rolls ; Manor. 
tenure, 15, 60, 64, 157 et seq. 
estate of copyholder at law, 60. 

estate tail, 62. 

occupancy, 148. 

future estates, 228. 

contingent remainder, 241. 
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COPYHOLD— CT«^;«;t«7. 

estate o£ copyholder in equity, 100, 102, 103, 108. 

trusts binding on the lord, 108. 

equitable estate tail, 109. 
conveyance of, 58, 60 et seq., 68. 

limitation of uses in surrender, 61. 

power of appointment over, 63. 
lease of, 61, 70. 
mortgage of, 218, 219. 
will of, 65. 

supplying surrender, 65. 

mixed devise of freeholds and copyholds, 96. 
descent of, 66. 

rights and remedies of copyholder, 66. 
rights and remedies of lord, seizure quousque, 6S. 

escheat and forfeiture, 71. 
fines, 69, 70. 
fees to steward, 70. 
assets for payment of debts, 191. 
extinction of, 73. 
enfranchisement of, 76. 
re-grant of, 74. 
application of statutes to, 59. 

Statute of Uses, 95. 
customary court, 15, 54. 

COENAGE. 
tenure, 16. 

COUBT BARON, 
of manor, 13. 
customary court baron, 15, 54. 

COURT LEET, 15. 

COURT ROLLS. 

property in and custody of, 51. 
inspection of, 54, 55. 
admissibility in evidence, 55. 
mortgage by deposit of, 219. 

COVENANT. 

to stand seised, 86. 
to renew lease, 155. 
running with the land, 155. 
to pay mortgage debt, 206. 
to execute power, 307. 

CREDITORS. See Assets ; Debts. 

voluntary conveyance void against, 103. 
tacking, 367. 

CUSTOM, IMMEMORIAL, 56. 

CUSTOM OF MANOR. See Copyhold; Manor. 

CUSTOMARY FREEHOLD, 
tenure, 58. 

CUSTOMARY TENURE. See Copyhold ; Gavelkind. 
special forms of, 7, 52. 
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CY-PRES. 

rule of construction applied to wills, 242. 

applied to testamentary appointments, 302. 

DEATH. 

presumption of, 149. 

death " without issue," &c., 139, 235. 

DEBTS. See ASSETS ; Judgments. 
Crown debts, ."501. 
charge of, by deed, 191. 

by will, 192. 

creates equitable assets, 193. 

combined witli chai'ge of legacies, 196. 
specialty, 192. 

simple contract, charge of on land, 191. 
primary liability of personal estate, 191 et seq. 
power in devisor or executor to raise charge, 197, 272. 

DEED. 

of feoffment, 3.5. 

of grant, 36, 37. 

of lease, 150. 

in execution of power, 290, 291. 

DEMESNE LANDS, 
definition, 13, 53. 
customary tenants, 53. 
ancient demesne, 17, 59. 

DEjffilSE. See Estate foe Years. 

DEPOSIT. . 

under contract for sale, 222. 
mortgage by deposit of deeds, 21G. 

DESCENT. See Heir. 
of fee simple, 43 et seq. 
of fee tail, 45. 
of equitable estate, 109. 
of copyhold, 66. 

DESCENT CAST, 42. 

DEVISE. See WILL. 

DISCONTINUANCE, 42. 

DISSEISIN. 

definition, 40. 

estate of disseisor, 40, 44. 

of copyholds, 04. 

DISTRESS. 

for rent service, 16. 

power of, in mortgage deed, 212. 

DOWER, 110. 
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EJECTMENT, ACTION OP. 

substituted for real actions, 42. 

by lessee for years, 31. 

by copyholder, 67. 

by landlord, for rent in .arrear, 171. 

by mortgagee against mortgagor, 211. 

for forfeiture, 172. 

against tenant at will, 158. 

against tenant by sufferance, 160. 
ELECTION. 

to waive or enforce a forfeiture, 72, 171. 

against conversion, 188. 

under appointment in excess of a power, 302, 303. 

ELEGIT. 

tenant by, 156. 

ENFRANCHISEMENT. See Copyhold. 

ENTAIL. See Estate Tail. 

ENTRY. 

to perfect lease for years, 31, 4-1. 

right of, upon disseisin, 42. 

to enforce forfeiture, 158, 169, 170. 

construction of conditions requiring, 162, 169, 170, 172. 

EQUITABLE ASSETS. See ASSETS. 

EQUITABLE ESTATE. See Legal Estate. 
defined, 78, 97. 

corresponding to legal estates, 181 ct seq. 
peculiar to equity, 185 et seq., 343. 
created by express limitation, 101. 182. 

by construction of equity, 102, 182. 
equitable rights distinguished from, 183, 184. 
future limitations of, 340. 
contingent limitations of, 341, 342. 

rule against perpetuity applied to, 341. 
rule in Shelley's Case applied to, 342. 
legal estate subservient to, 98, 157. 
conveyance of, 103, 109, 208, 349, 350. 
mortgage of, 219, 220, 349, 350. 
devise of, 109. 

assignee talces subject to equities, 346, 348. 
priority, from priority of time, 346 et seq. 

from acquisition of legal estate, 350 ct seq. 

from priority of notice, 219, 220, 349, 350. 
descent of, 109. 
dower, 110. 
power of appointment over, 341. 

EQUITABLE MORTGAGE. 

by deposit of deeds or certificate of title, 216. 

agreement for, 218. 

by deposit of copy of court roll, 219. 

EQUITY. 

the system of uses, 78. 
the system of trusts, 97. 
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liQVlTY—coiitimied. 

follows the law as regards limitation of estates, 107, 181, 182. 
to prevail in case of variance with law, 100, 151. 
remedial jurisdiction in case of fraud, mistake, &c., 183, 184. 
remedies incident to legal title, 353. 
auxiliary to legal title, 35i. 
relief against forfeiture, 180. 

in aid of execution of powers, 304 — 310. 
to set aside execution of powers, 311 — 31G. 

EQUITY OF EEDEJilPTIOlSr. See jaoBTGAGE. 

ESCHEAT, 20, 71. 

ESCUAGE, 15. 

ESTATE. 

in land, 2, 3. 

ESTATE AT WILL. See Copyhold. 
definition, 156. 
creation of, 157. 
determination of, 158, 159. 
right to crops, &c., 159. 

ESTATE FOE LIFE. 

estate for his own or another's life, 144, 145. 

for several lives, 144, 146. 
limitation of, in deed, 145. 
in will, 146. 

by implication, 146. 
determinable, 165. 
occupancy of estate ^^wr autre vie, 146, 148. 
in copyholds, 148. 

ESTATE FOE YEAES. 

until entry, merely confers an interesse termini. 30, 31, 149, 150, 
to commence in future, 35, 150, 227. 
agreement for, 151, 153. 
formalities of writing and deed, 34, 150, 151. 
estate and possession of lessee, 31, 34. 
limitation of, with remainder of freehold, 35, 236. 
to executors, 154. 
to heir, 154. 

tor term certain or uncertain, 151, 155. 

for successive terms, 152. 

from year to year, 152. 

during minority, 151. 

for years determinable upon lipes, 152, 166. 
by notice, 152, 166. 
Statute of Dses does not apply to, 81, 96. 
mortgage of, 219. 
underlease of, 219, 229. 
satisfied and attendant terms, 166, 167. 
of copyholds. See Copyholds, 
created under leasing powers. See Powers. 
tenant holding over, 159, 160. 

ESTATE IN FEE SIMPLE, 
tenure, 12, 23. 
conditional, 24, 163. 
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ESTATE IN FEE SlMVL'E—coHtinned. 
limitation of, in conveyance, 119. 

in will, 123 et seq. 

by implication, 120, 127, 128. 

of equitable estate, 107, 120, 181 et xeq. 
descent of. 43, 109. 

ESTATE IN FEE TAIL, 
origin of, 2.5. 

limitation of, in conveyance, 129. 
in wiU, 134. 

of equitable estate, 107, 181 et seq. 
by implication, 138. 
proviso for cesser of, 164, 330. 
alienation, by tine and recovery, 26, 27. 

by disentailing assurance, 27, 63, 109, 164, 178. 
statutory restraint upon, 27. 
descent of, 4.5. 
in copyholds, 62, 133. 

EXCHANGE. See Power. 

EXECUTOR. 

limitation of term to, 154. 

devise to, for payment of debts, 192, 272. 

direction to, to pay debts, 272. 

entitled to legal assets, 193. 

power to raise charges, 198, 199, 272. 

EXECUTOKY BEQUEST, 
of term, 232. 

EXECUTORY DEVISE, 
defined, 50, 257 et u-q. 
not preceded by freehold, 260. 
divesting preceding estate, 261. 
after determination of preceding estate, 262. 
alternate executory devises, 262. 

construction of gift as executory devise or remainder, 263. 
to children, 267. 
application of rule against perpetuities to, 319. 

EXECUTORY TRUST. See Trust. 

EXTINCTION, 
of manor, 14. 
of copyhold, 73. 

FEALTY. 

in the case of freeholds, 18, 21, 1.57. 
copyholds, 70, 157. 

FEE. See ESTATE IN Fee Simple, etc. 
definition, 12, 22. 
base fee, 24, 28. 

FEOFFMENT. 

as a conveyance, 12, 32, 37. 
formality of writing or deed, 35, 36. 
superseded by grant, 36. 
tortious operation of, 40, 238. 
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FEUDAL SYSTEM, 11. 

FINE. See Copyhold. 
conveyance by, 26, 27. 
tortious operation of, 238. 

FOEECLOSURE. See MoiiTGfAGB. 

FOEFEITUEE. 

of fee for treason or felony, 20, 71, 72. 
by feoffment or fine, 40, 41. 
of copyhold, 71. 

waiver of, by lord, 72. 
for breach of condition, 169 et seq. 
relief against, 180. 

FORMEDON. 
writ of, 26. 

FRANKALMOIGN, 18, 21. 

FRAUD. 

equitable relief for, distinguished from equitable estate, 184. 

in cases of notice, 360. 

in registration, 363. 

concealment of incumbrance, 306, 367. 

FREEHOLD. See COPTHOLD ; Seisin. 
tenure, 7. 
estate, 22. 
abeyance of, 33. 

future and contingent estates of, 33, 34, 227. 
in equitable estate, 341. 
conveyance, 33. 

FUTURE ESTATES. 

freehold iiifuhiro, 33, 227. 

lease for years infuturo, 81, 150, 227. 

future uses, 90, 94, 2.'>3. 

in reversion, 227. 

in remainder, 230. 

contingent remainder, 233. 

executory devise, 2.57. 

in equitable estates, 340 — 345. 

in copyholds, 228. 



GAVELKIND, 17, 46, 66. 

GIFT, 103, 106. 

GOODS. 

as subject of property, 2. 

GRANDCHILDREN, 
devise to, 322. 

appointment to when valid, 301, 333. 
construction cy-pres, 302. 

GRAND SERJEANTY, 16, 20. 
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GRANT. 

meaning of term, 37, 149. 

distinction between lively and grant, 37, 149. 

freehold now lies in grant, 36. 

rules of limitation in, 36. 

GRANTOR. 

limitation by, to himself, 36. 

to his heir, 37, 1111. 
title of, by purchase, 37. 

GUARDIAN. 

in socage, 18, 20. 

HALF-BLOOD. 

now inheritable, 4.5. 

HEIR. See Descent ; Shelley's Case. 
fee extended to, 22. 

as word of limitation or purchase, 22, 23, 24, 119 et sec[., 123, 247. 
limitation to heir of grantor, 37, 119. 
as devisee, 124. 
devise to heir of testator, 124 
" heir " with additional description, 125. 
"heir male," 122, 125, 131, 132, 249. 
" heir now living," 122, 249. 

HEIR OF THE BODY. See Descent. 
grant restricted to, 23. 
fee conditional upon issue, 24. 

as a word of limitation or purchase, 25, 130, 131, 134. 
devise to, 136. 

meaning of, qualified by context, 136, 249. 
" heir male of the body," 132, 137. 

HEREDITAMENTS, 
corporeal, 37. 
incorporeal, 37. 

HERIOT. 

in freehold, 19, 21. 
in copyhold, 70. 

HOMAGE, 18, 

INCUMBRiNCE. See Ohakges upon Land ; Mortgages ; Notice. 

INFANT. 

wardship, 18, 21. 

INFEUDATION, 11, 12. 

INHERITANCE. See Descent ; Heie. 

INSURANCE. 

forfeiture under condition for, 180. 
power of, in mortgagee, 215, 216. 

JNTERESSE TERMINI. See Estate for Years. 
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INTEEEST. 

upon charges, 196. 

on specific legacy, 197. 

on mortgage, 206, 213. 

distress for, under mortgage, 212. 

ISSUE. 

as word of limitation, 130. 
devise to, 137, 140. 
with words of limitation, liO. 
with words of distribution, 140. 
limitations and devises on failure of, 138, 139. 
when too remote, 323 et seq. 

JOINT OWNERSHIP, 78, 82. 

JOINTURE. 

power to appoint, 273,286, 314. 
excessive execution of power to, 314. 

JUDGMENT. 

as a charge upon land, 361. 
interest affected, 362. 
against donee of power, 277. 

KNIGHT SERVICE, 6. 

LAND. 

as a subject of property, 2 et seq. 

action for recovery of. See Ejectment. 

LEASE. See Estate foe Tbabs ; Powee. 

LEASEHOLD, 6, 31. 

LEGACIES. 

liability of land to discharge legacies, 1.55, 194, 195. 
construction of, as to vesting, 343. 

as charge on personalty, 344. 
marshalling as applied to, 370. 

LEGAL ESTATE. 

legal and equitable title, 98. 

subservient to equitable estate, 98. 

union of legal and equitable titles, 99. 

protection of legal estate, 350 — 355. 

equitable remedies incident to, 353. 
auxiliary to, 354. 
LICENCE. 

effect of, upon conditions, 179. 

statutory amendment of law, 179. 

to copyholder to lease, 64, 70. 

LIEN. 

for unpaid purchase-money, 210, 221 — 223. 

when lost, 221. 
for purchase-money paid in advance, 222. 

LIFE. See Estate foe Life ; Estate foe Yeaes. 
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LIMITATION. 

of actions for the recovery of land, i2, 57, 68. 

of estates, in deed, 117, 119 et seq., 129 et xeq., Ii4, 149 et seq. 

in will, 123 et seci., 134 et seq., 146, 149 et seq. 
of future estates. See Futuke Estates. 
conditional, distinguished from condition, 162, 168. 

LIS PENDENS, 361., 

LIVERY. 

feoffment by, 32. 

distinction between grant and, 37. 

MALES. 

preference of in descent, 45. 

MANDAMUS. 

to compel admittance of copyholder, 68. 

MANDEVILLE'S CASE; 
rule in, 132, 136, 141. 

MANOR. See Copyhold ; Court. 
definition, 13. 
extinction, 14. 
severance of, 74. 

MARRIAGE. 

of waa-d, 19, 21. 
estate determinable upon, 165. 
estate during, 165. 
condition in restraint of, 176. 
as a consideration, 106. 

MARSHALLING, 
doctrine of, 369. 
securities, 370. 
assets, 370. 

in favour of legatees, 370. 
against devisees, 371. 

MERGER. 

of equitable in legal estate, 99. 
of estate ^;?«' autre vie in estate for life, 145. 
of estate for life in remainder, 239. 
destruction of contingent remainder by, 239. 

MIDDLESEX. 

register of deeds, 362. 

MORTGAGE. See Marshalling. 
agreement for a mortgage, 218. 
form of mortgage of freehold, 174, 202. 

of leasehold, 218, 219. 

of copyhold, 218. 

of equitable estates and interests, 219. 

by trust for sale, 207. 

covenant to pay principal and interest 206. 

separate bond for debt and interest, 206. 

by deposit of title deeds, 216, 217. 
mortgage or conditional purchase, 203, 204. 

L.P.L. 
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MORTGAG'E— continued. 

rights of mortgagor, possessory, 211, 212, 213. 

redemption, 203, 204 . 

leasing, 27i, 286. 
equity of redemption, an estate, 208. 

assets for payment of debts, 285. 
notice to redeem, 204. 
rights of mortgagee, extent of charge, 213. 

distress, 212. 

foreclosure, 205—208, 217. 

sale, 205. 

repairs, 215. 

receiver, 215. 

insurance, 216. 

leasing, 274, 286. 

tacking, 364. 

consolidation, 368. 
mortgagee not a trustee, 216, 352, 
bound to account, 215. 
sale by court in lieu of foreclosure, 206, 217. 
devolution of estate of mortgagee, '213, 214. 
conveyance of land by vesting order, 214. 
debt a primary charge on the land, 207. 
puisne mortgage, concealment of prior charge, 366, 367. 
priority by notice, 219, 220, 349, 350. 

MORTGAGEE. See IMortgage. 

MORTGAGOR. See Moktgage. 

MOVABLES AND IMMOVABLES, 2, 6, 31. 

NEGLIGENCE. 

priority lost by, 347. 

as to custody of deeds, 347. 

NOTICE. 

purchaser for value without, 111, 351 et seg. 

actual and constructive, 356. 

from possession of land, 359. 

of deeds and their contents, 357^359. 

from form and defect in deeds, 348, 359. 

matter of search and inquiry, 356, 361 — 363. 

to agent, 360. 

fraud Of agent, 360. 
as affecting title and priority, 219, 220, 349, 350. 
to determine tenancy, 152, 158, 160. 
to redeem mortgage, 204. 

OCCUPANCY. See Estate foe Life. 

PARCENERS, 46. 

PATERNAL LINE. 

preferred in descent, 46. 

PERPETUITIES 
rule stated, 317. 

period of gestation allovfed, 317 320. 
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PERPETUITIES— coK^MKerf. 

rule applies independently of event, 326. 
application of rule to remainders, 210, 241, 318. 

to executory devises and springing uses, 319 
to terms of years, 319, 331. 
to limitations to persons by description, 321 
to class of persons, 322, 32C. 
to children and grandchildren, 322- 

333. 
upon failure of issue, 323. 
after limitations in tail, 330. 
in alternative of remote event, 328. 
limitations restricted by duration of estate, 329. 
directions postponing possession, 328. 
application of rale to powers, 332, 331. 
direction to accumulate rents and profits, 335. 

PERSONAL ESTATE. 

primary assets for debts, 193. 

exoneration of, by testator, 191, 19.5. 

from mortgage debt, 209. 
PORTIONS. 

charged on land, 155, 343. 

power of charging, 286. 

construction of, as to vesting, 313. 

satisfaction by advancement, 315. 

presumption against double portions, 315. 

POSSESSIO FBATRIS, 15. 

POSSESSION. 

of land and of goods compared, 2. 

of lessee for years, 31, 149 et seq. 

distinguished from seisin of freehold, 37, 

of tenant at will, 156 et seq. 

of tenant by sufferance, \Z9 et seq. 

of copyholder, 67. 

of mortgagor, 211 — 213. 

of mortgagee, 215. 

as constructive notice, 359. 

POSSIBILITY. 

doctrine of remote, 211, 212. 

POSTHUMOUS CHILD. &e Child ; Pbepbtuity. 

POWER 

power of appointing and revoking uses, 88, 269 et seq. 

created by will, 271. 
definition of, appendant or appurtenant, 278. 
collateral or in gross, 278. 
simply collateral, 279. 
general and particular, 280. 
distributive and exclusive, 281, 282, 315. 
power held in trust, 308. 

construction of, as to estates to be appointed, 283. 
as to priority of operation, 285. 
as to duration, 334. 
power may co-exist with estate, 275. 
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YOyU'ER—continupd. 

construction of devise as conferring power or estate, 272. 
donee of power acquiring the fee, 275. 
suspension of by conveyance, 276. 
conveyance with reservation of power, 277. 
judgment against donee of power, 277. 
to trustees and executors, 272. 

to raise charge for debts and legacies, 273. 

to lease, sell, &o., 272, 273, 285. 
time of execution, 287. 
consent to execution, 290, 292. 
form of execution, by deed or will, 290, 295, 805. 

by general devise, 296. 
delegation of power, 292 — 294. 

execution by attorney, 293. 
uses appointed under, 270. 

application of the rule against perpetuities, 271, 332. 
operation upon property or interests, 273, 274. 
non-execution not aided in equity, 306. 
partial execution, 297. 

execution reserving power of revocation, 298, 31 5. 
execution in excess of power, as to objects, 300. 
as to estate, 302. 
illusory appointment, 315. 
defective execution aided in equity, 304. 
execution in fraud of power, 311. 
contract or covenant to execute, 307. 

PRECATORY TRUST. &e Trust. 

PRIMOGENITURE, 46. 

PRIORITY. See Equitable Estate ; Legal Estate Notice ; Power. 

PROPERTY. 

subjects of, 2. 
civil law of, 4, 5. 
English law of, 5. 
real and personal, 6. 

PROVISO FOR CESSER. See Conditional Limitation. 

PUR AUTRE VIE. See Estate foe Life. 

PURCHASE. 

words of, distinguished from limitation, 117. 

estate of purchaser, 85, 105, 157, 158. 

for value without notice, 111, 351 . 

from trustee. 111, 352. 

by trustee, 116. 

re-purchase by trustee. 111, 353. 

as root of descent, 43, 44. 

PURCHASE MONEY. 

receipt for, power to give, 112, 200, 201. 
endorsed on deed, 348. 
in body of deed, 349. 
liability of purchaser to see to application of, 200. 
lien of vendor for, 221. 

charged primarily on the land, 225. 
lieu of purchaser for payments on account of, 222, 
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QUIA U3IPWRES. 
statute of, 12, 76. 

EEAL ACTIONS. 

distinguished from personal actions, 6. 
abolished, 42. 

REAL PROPERTY. 

distinguished from personal property, 6, 

RECEIPT. See PnacHASB Monet. 

RECEIVER. 

power in mortgagee to appoint, 215. 

RECOVERY. 

used as conveyance, 26, 27, 41. 

REDEMPTION. See Mortgage. 

RE-ENTRY. See Condition. 

REGISTRATION, 
of title, 363. 
of deeds, 362. 

as notice, 362. 
of Crown debts, 361. 
of lis XKTidens, 361. 
of judgments, 361. 

RELEASE. 

distinguished from a grant, 39. 
conveyance by lease and release, 39. 

superseded by statutory grant, 40. 

RELIEF, 19, 20. 

REMAINDER. See Contingent Remainder 
creation of, 28, 230. 
limitation of, after fee simple, 231. 

after fee tail, 231. 

after term of years, 231. 

in particular estates, 232. 
tenure of, 233. 

construction in favour of vesting, 24.5. 
in equitable estates, 341. 

RENT. 

service, 16, 53. 

distress for, 16. 

passes with reversion, 229. 

reservation of in lease under power, 285. 

condition of re-entry for non-payment of, 174. 

accumulation of, 335. 

charges upon rents and profits, 199. 

REVERSION. 

creation of, 28, 29, 228. 

limitation of remainder to grantor or his heirs, 228 . 

in particular estate, 228. 

tenure of particular estate to, 229. 

grant of, 229. 

in equitable estate, 341 . 
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REVOCATION". See Power. 

EIGHT. 

to things, 1. 
against persons, 2. 
of entry, 42. 

assignment ot, 42. 
of action, 42. 

SALE. See CONVEESION ; MORTGAGE ; POWEE. 

SCINTILLA JURIS. See Uses. 

SEARCH. 

for incumbrances, 356, 357, 361, 362, 363. 
notice presumed from, 356, 357, 362, 363. 

SEIGNORT. 

de6nition, 11. 

release of, to copyholder, 73 . 

SEISIN. 

of freehold, 12, 32. 
livery of, 32. 
abeyance of, 33. 
limitations shifting, 33. 
as"root of descent, 43. 
of heir, 44. 
of purchaser, 44. 
of disseisor, 40, 44. 
to support uses, 91. 
of copyhold, 63. 

SEIZURE QVOUSQUK See Copyhold. 

SERJEANTY. 

grand, serjeauty, 16, 20. 
petit serjeanty, 17, 20. 

SERVICES. 

of tenure, 15, 17. 
knight service, 15, 16. 
of socage tenure, 15, 16. 
rent service, 16. 
in villenage, 53. 

SETTLEMENT. See Powers. 

SHELLEY'S CASE, 
rule stated, 247. 
application of rule, 24, 121, 131, 248. 

to wills, 123, 135, 138. 
estate of freehold in the ancestor, 249. 
lease for life with remainder for years to executors, 251. 
limitations of estate pur autre vie, 250. 

terms of years, 250. 

uses, 252. 

uses appointed under powers, 271. 

executory devises, 258. 

equitable estates, 182, 183, 342, 343. 

copyholds, 62. 
limitations must be contained in same instrument, 249 . 
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SOCAGE TENURE, 16, 17. 20. 

SOLICITOR. 

possession of deeds by, 358. 

notice to, imputed to client, 357, 360. 

where employed by opposite parties, 360. 
fraud of, 360. 

SON. 

as a word of limitation or purchase, 143. 
eldest preferred in descent, 46. 

SPECIAL TAIL. See Estate in Feb Tail. 

SPECIALTY. See Debt. 

SPECIFIC PERFORMANCE. 

effect of right to under Judicature Act, 1873. ..151, 153. 
right to, as creating a trust, 220. 

as effecting a conversion of the property, 223, 22-1, 225. 
of agreement to give a mortgage, 218. 

SPRINGING USES. See Uses. 

STEWARD. 

of manor, 54, 68, 70. 

SUB-TENURE, 11, 12. 

SUFFERANCE. 

tenancy at, 159, 211. 

SUIT OF COURT, 13. 

SURETY. 

right to tack against, 365. 

consolidate against, 368. 

SURRENDER. See Copyhold. 



TACKING. See Mortgage. 

TENANCY. See Estate in Fee Simple, &c. 

TENANT. See Estate at Will, &c. 
by sufferance, 159. 
holding over, 159, 160. 

TENANT RIGHT, 59. 

TENURE. 

immediate, 11. 
sub-tenure, 11. 
in capita, 12. 

converted into common socage, 20. 
between tenant and reversioner, 34, 229. 
remainderman, 238. 
of lessee at will, 157. 
of copyholder, 52, 53, 158. 

TERM. See Estate foe Yeaes. 
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392 INDEX. 

TITLE. 

to lacd, 4. 

legal and equitable, 98. 

TITLE DEEDS. See Mortgage ; Notice. 

TRUST. /S'ee Accumulation ; Conversion; Equitable Estate 
active and passive, 9-1. 
executory and executed, 181 — 183. 
distinguished from uses, 97. 
creation of, 101. 
declaration of, 101, 105. 

precatory trusts, 102, 109, 284, 308. 
constructive trust, 102. 

created by contract, 105. 
resulting trust, 104. 
formality of writing, 101. 

parol evidence, 102. 
voluntary declaration of, 105, 106. 
effect of voluntary agreement, 106. 
effect of imperfect gift, 106. 
the cestui que trust or beneficiary, 97. 

right to possession, 98, 157, 159. 

right to dispose of legal estate, 98, 99. 
the trustee, 97. 

estate and oiHce of, 110. 

appointment of new trustees, 111, 118. 

power to sell, 111, 197—199. 

power to give receipts, 112, 200 — 202. 

duty to account, 114. 

remuneration of, 114. 

purchase of trust estate, 111, 116, 352, 353. 

profits of trust, 115. 

depositing title deeds in breach of trust, 348. 

liability for negligence, 115. 

liability for default of co-trustee, 116. 
indemnity of, 115. 
estate of trustee by devise, 128. 
notice to, of assignment, 349, 350. 
trustees to preserve contingent remainders, 239 
for conversion. See Conversion. 
for accumulation. See ACCUMULATION. 

TRUSTEE. See Trust. 

UNDERLEASE. 

reversion upon, 229, 232. 
no remainder upon, 232. 
mortgage by, 219. 

USAGE. 

immemorial, 56. 

USES. See Copyhold ; Powers. 
origin and description of, 78. 
disposition of, 80. 

by will, 48, 80. 
descent of, 80. 
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Uses — continued. 

Statute of Uses, 80 et seq. 

creation of under, 82. 
application to terms of years, 81, 9(). 
to wills, i8, 95, 96. 
to copyholds, 95. 
declaration of uses, 83. 
payment of consideration, 83, 85, 86. 
resulting uses, 83, 254. 
operation of the Statute of Uses, 90 et seq. 
seisin to support uses, 91. 
upon possession of terms of years, 92. 
limitations of uses, 87. 

to grantee of legal estate, 92. 
upon a use, 93. 

to grantor or his heirs general or in tail, 89, 251, 255. 
as remainders, 87, 250, 2.52. 

contingent uses and doctrine of scintilla juris, 90. 
springing and shifting uses, 88, 253, 251. 
construction of future uses as remainders, 255. 
rule against perpetuities applied to, 319. 

VENDOR. 

trustee for purchaser of land agreed to be sold, 85, 105, 157, 158. 
liability to account for rents and profits, 221. 
lien for unpaid purchase money, 210, 221 — 223. 
when lost, 221. 

VESTED. 

meaning of term, 32. 

construction in favour of vesting, 215. 

VILLENAGE. 
origin of, 52. 
pure villenage, 58. 
villein socage, 58. 

VOLUNTARY CONVEYANCE, 
no resulting trust upon, 105, 106. 
for purpose which fails, 101. 
voluntary declaration of trust, 105, 106. 
void against purchaser or creditor, 105. 
voluntary agreement, 106. 
imperfect gift, 106. 

WAIVER. 

of forfeiture of copyhold, 72. 

under condition, 171 et seq. 

effect of, 179. 

statutory restriction of effect of, 179, 180. 

WARDSHIP, 18, 20. 

WASTE. 

land of manor, 13. 

approvement of, by lord, 13. 
by copyholder, 71. 
by tenant at will, 158. 
L.P.L, D D 
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394 INDEX. 

WIDOW. 

estate during widowhood, 165. 
power to charge jointure, 273, 3H. 

WIFE. 

purchase in name of, 103. 

WILD'S CASE, 
rule in, 142. 

WILL. See Power. 

land not devisable at common law, 48. 
use of land devisable, 48, 80. 
Statute of Wills, 49. 
devise of copyholds, 65. 
devise of future estates, 50. 
executory devise, 257 et seq. 
application of the rule in Shelley's Case, 258. 
construction of wills, 50 
technical terms. 51. 

WRITING. 

not required at comrrion law for feoffment, 82, 35. 
statutory requirement of, for feoffment, 35, 36. 

for lease, 34, 150, 151. 

for custom of trust, 83, 101. 

in the case of mortgages, 216, 217, 218. 

YEAE. See Estate foe Yeaes. 

YOEKSHIEE. 

register of' deeds, 363. 
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